	Part One (Open to the Public)


	ITEM NO.A2



REPORT OF THE LEAD MEMBER FOR CHILDREN’S SERVICES AND THE LEAD MEMBER FOR CUSTOMER AND SUPPORT SERVICES
TO THE CABINET ON 25th May  2010
TITLE:
BUILDING SCHOOLS FOR THE FUTURE: COMPETITION PROCESS FOR THE NEW SCHOOL REPLACING THE SWINTON AND MOORSIDE HIGH SCHOOLS
RECOMMENDATIONS:

Members are requested to:
(i)
Approve the re-commencement of the competition process for the new school to replace The Swinton and Moorside High Schools; and

(ii) Determine the effective date of opening the new school as September 2013 in the new building.
(iii) Note the financial risks outlined in the accompanying part two report.  
EXECUTIVE SUMMARY:

The view of the office of the Schools Adjudicator is that the competition process for the new school to replace The Swinton and Moorside High School should be recommenced from the consultation phase.  It is proposed that the three phase 2 schools in the BSF programme should continue to be developed as one Private Finance Project in parallel with the school competition process.  In the event that the eventual decision of the Schools Adjudicator does not support the local authority’s proposals for the new school,the Council will be exposed to certain risks.  Due to commercial sensitivities, a high level summary of the risks and associated costs is provided as a part two report.  
BACKGROUND DOCUMENTS:

(Available for public inspection)
Background documents for the BSF programme of a non commercial nature can be accessed at http://www.salford.gov.uk/bsfdocuments.htm
KEY DECISION:
YES 
KEY COUNCIL POLICIES: Every Child Matters, Community Plan, Green Space Strategy and Unitary Development Plan
EQUALITY IMPACT ASSESSMENT AND IMPLICATIONS: All works and services provided via the BSF contracts will be undertaken in accordance with relevant DDA legislation and guidance.
ASSESSMENT OF RISK:

Building Schools for the Future (BSF) is a key Council risk.  A master risk register and several sub risk registers have been compiled for the programme.  These are updated on a regular basis by the Building Schools for the Future team and reported to the Portfolio Management Board.
SOURCE OF FUNDING: The Salford BSF programme will be funded by Government grant, City Council revenue contribution, schools budget contributions, third party receipts, capital receipts, supported and unsupported borrowing.
LEGAL IMPLICATIONS 
FINANCIAL IMPLICATIONS Supplied by Chris Mee, Group Accountant (PFI/BSF) 
OTHER DIRECTORATES CONSULTED: 
CONTACT OFFICERS: 
Nick Page – Acting Strategic Director for Children’s Services
Alan Westwood – Strategic Director for Customer and Support Services
Mike Hall – BSF Team x0359
Kathryn Mildenstein – School Organisation Team 0420
WARD(S) TO WHICH REPORT RELATE(S): All
DETAILS
1 Introduction
1.1
Phase 2 of the Building Schools for the Future (BSF) programme consists of proposals to rebuild St Ambrose Barlow RC High School, St Patrick’s RC High School and a replacement for the existing Moorside and The Swinton High Schools.  A key part of phase 2 of the BSF programme has been to obtain the authority to close the existing Moorside and The Swinton High Schools via a competition process following the school competition regulations.  The Office of the Schools Adjudicator has now advised that the competition process should be rerun taking a further nine months and potentially delaying the delivery of all three schools.  This report outlines the implications of this advice and seeks approval for a proposal which will allow the competition to be take place without unduly disrupting phase 2 of the programme.   

2.
The competition process
2.1
On 25TH November 2008 Cabinet approved the following proposals.

(1) To approve the planned consultation process for the proposal to close The Swinton and Moorside High Schools replacing them with one school for 1350 pupils on the current Moorside playing fields, the new school to be opened under competition regulations.

(2) That Cabinet determine the effective date of opening the new school as September 2012.

2.2
Following the statutory period of public consultation, Cabinet gave further consideration to the proposals.  Amongst others, the following proposal was approved by Cabinet on 10TH March 2009

(1) To approve the publication of the public notice, inviting proposals for a new 1350 place community high school on the site of the current Moorside High school playing fields 

(2)
To approve the proposal to close Moorside High and The Swinton High schools, such proposals to be published jointly with any competition proposals for the new community high school, including any proposal brought forward by the Local Authority itself.

2.3
Following the decision of the Schools Adjudicator in November 2009, not to support the closure of St George’s Roman Catholic High School, all the BSF proposals were reviewed.  Given that the Adjudicator was about to visit both The Swinton and Moorside High Schools, hold a public meeting and conclude the competition process, he was asked to postpone this visit, pending the outcome of the review.  The authority was told that in order for the Adjudicator not to proceed with the process, the proposal would have to be formally withdrawn, but was also given to understand that the adjudication process could be resumed quickly if the proposal remained substantially the same.  
2.4
The BSF programme was subsequently reviewed and as a result the following proposal was approved by Cabinet on 23RD February 2010 as follows:
The Swinton and Moorside High Schools

To recommence the competition process to close both schools and to create a 1350 place (11 to 16) new PFI school on the current Moorside playing fields, utilising the current Moorside School site for sports facilities.  In addition, provision for a new two form entry 420 place primary school would be incorporated into the building.  

2.5
Following the Cabinet decision on 23rd February to confirm the substantive proposal within an enlarged site, the Office of the Schools Adjudicator was contacted to resume the process.  The response stated as follows:

“We have sought legal advice as to the current status of the proposal, and what powers the adjudicator has in this case.  We have been told that once a proposal is withdrawn there is no mechanism for it to be reinstated.  In addition, the adjudicator has no power to reopen a withdrawn proposal, therefore we have no power to consider the case at the moment.  Our legal advice suggests that in order to carry on with your plans, you would need to start the process again, from the consultation onwards.”

2.6
The response went on to say that the proposal would be allocated to the same adjudicator in order to expedite the process as much as possible.

2.7
The Local Authority then sought its own legal advice which has broadly confirmed this position.

3.
Alternative Options and Proposals:

3.1
Alternative options have been explored which would avoid having to rerun the competition process.   These are:

a.
To close one school and enlarge the other.  However, staff in the closing school would not be treated equally in the allocation of jobs in the enlarged school and there would likely be a perceived inequity amongst staff, students and the community.
b.
To apply to the Secretary of State for an exemption to the competition process.  However, having taken advice from the Department for Children, Schools and Families (now the Department for Education), it is thought unlikely that an exemption would be given and also that there would be considerable delay in the process whilst a decision was made.

3.2
Given that both of these options have significant drawbacks, it is proposed to recommence the competition process from the consultation stage, as previously described.  In parallel with the competition process, plans for the new school would be developed by the Local Education Partnership as part of a three school PFI scheme with St Ambrose Barlow and St Patrick’s RC High Schools.  This approach carries certain commercial and financial risks which are outlined in the accompanying report under part two.
3.3
The timetable for the competition process is set out at appendix one.  It had previously been planned to open the new school in its new building in September 2012.  Due to recent delays in the BSF programme, it will not now be possible to complete the building in this timescale.  The exact programme cannot be determined until a number of technical issues have been resolved, however it may be possible to complete the building by Easter 2013.  Given that this is not a good time of year for a school to move into a new building, particularly when in fact two schools are moving in together, it is proposed to establish the new school in September 2013, allowing the decant of both schools to take place over the Summer holidays.  
3.4
A statutory consultation process will also be required to enlarge Moorside Primary School to 420 pupils.  It is proposed to ask Cabinet to set this process in motion after the first phase of the statutory consultation process for the High Schools has taken place.
3.5
Potential bidders in the competition process will be made aware of the proposal for the primary school and the likely requirement to share some facilities within the new building.  

3.6
In addition, potential bidders will also be made aware that the new building will be in the later stages of design by the time the outcome of the competition process is known.
4.
CONCLUSION

4.1 Based on the information provided in this report and noting the contents of the associated part two report, Members are requested to:

i. Approve the re-commencement of the competition process for the new school replacing Swinton and Moorside High Schools; and
ii. Determine the effective date of opening the new school as September 2013. 

APPENDIX ONE:
	School
	
	Process
	Timescales

	Moorside and The Swinton High
	Both schools to be closed and replaced by a new 1350 place school by September 2013.
	1. Cabinet report to approve consultation for the closure of Moorside and Swinton Secondary Schools and the establishment of a new secondary school, in a competition to be run by the LA.
	Cabinet Meeting Tuesday 8 June 2010 

	

	
	2. Cabinet decision and call in.
	16 June 2010

	
	
	3. Public consultation (6 weeks)
	17 June – 29 July 2010 

	
	
	4. Report to Cabinet to consider :

     (a)
outcome of consultation 
and authorisation to publish 
notice inviting proposals for 
the establishment of a new 
secondary school, in a 
competition.
	Cabinet Meeting 24 August 2010 

	
	
	
(b)
approval of Council’s 
application to Sec of State 
for consent to promote new 
community high school & if 
consent  granted to publish 
that proposal in due course 
with any competition 
proposals received;

 
(c)
to authorise proposals to 
close the two existing 
schools and in due course 
publication of the appropriate 
notices.
	

	
	
	5. Cabinet decision and call in.
	1 September 2010 

	
	
	6. Publication of statutory notice (as described at 4 above) and deadline for proposals to be received. (first notice),.
	2 September 2010 – 2 January 2011 


	
	
	  7.
DCSF holds a local seminar for potential proposers.  Proposers (other than LA) may apply for consultancy support.
	Within 5 weeks of publication of competition notice 

By Thursday 7 October 2010. 

	
	
	8.
LA will need to seek the Secretary of State's consent to the LA publishing its own proposals for the establishment of a new community secondary school.
	2 September 2010  

Secretary of State’s response required by 2 January 2011 

	
	
	9.
Publish any competition proposals received and also, subject to the Secretary of State's consent, the LA’s own proposal for a new community secondary school (second notice) and the closure of the 2 existing secondary schools.


(within 3 weeks of competition closing date)
	6 January 2011   


	
	
	10.
(a) 6 week representation period (comments/objections).  

(b) The LA must arrange for at least 1 public meeting to be held to inform the public of the proposals received and any arrangements for making objections and comments.
	6 January 2011 – 17 February 2011

Public meeting to be held by 20 January 2011 (within 2 weeks from the publication of the proposals at 9).

	
	
	11.
If the LA is unable to publish their own proposals then the LA considers the closure proposals and all of the published competition proposals and determines which of them is to proceed and also determines the closure proposals.
	Decision by 17 April 2011 
(2 months from the end of the 6 week representation period at 10(a))

	
	
	12.
If the LA is allowed to publish its proposals, all proposals, including any published competition proposals, together with the closure proposals, to be referred to the Adjudicator.
	By 18 February 2011 (2 weeks from the end of 6 week representation period at 10(a).

	
	
	13.
If (12 above) applies the Adjudicator makes the decision on the proposals (a) to establish a new secondary school and (b) to close the 2 existing ones.
	No fixed timescale but expected by 1 April 2011 (within 6 weeks). 
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