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	REPORT OF THE LEAD MEMBER FOR PLANNING


	TO CABINET ON 28th JULY 2009


	TITLE:  REVISED PROCESS FOR THE ALLOCATION OF SECTION 106

CONTRIBUTIONS




	RECOMMENDATION: 

Cabinet is recommended to:

1. Agree the report on the revised process for the allocation of Section 106 contributions outlined in this report.


	EXECUTIVE SUMMARY:

This report on was previously agreed in principle by Planning Lead Member on 17th March 2009 and submitted to Cabinet Briefing on 14th April 2009. At Cabinet Briefing the following points were raised. 

1. How will the process ensure decisions on Section 106 spend reflect key Council objectives?

2. How will the revised process affect the delivery of the Greenspace Strategy? 

3. Can the allocation of Section106 monies be aligned more closely with other key priorities?



	BACKGROUND DOCUMENTS:

(Available for public inspection)

Planning Obligations Process Report to Cabinet on 10th April 2007



	KEY DECISION: Yes


	

	DETAILS


	1.0
	Background

	
	

	1.1
	This report establishes procedures to identify, and agree which projects should be financed through monies obtained by Section 106 Obligations and to ensure that these sums are spent in accordance with the terms of the obligations, and national and local planning guidance. This report follows on from the Planning Obligations Process Report to Planning Lead Member and to Cabinet in April 2007 and sets out to address a number of issues raised at Cabinet Briefing in April 2009. At that Cabinet Briefing the following points were raised. 

1. How will the process ensure decisions on Section 106 spend reflect key Council objectives?

2. How will the revised process affect the delivery of the Greenspace Strategy? 

3. Can the allocation of Section106 monies be aligned more closely with other key priorities?

	
	

	1.2
	Paragraph 6.1 of this report seeks to clarify the first and third points raised at Cabinet Briefing as to how Section 106 contributions will be allocated in line with key Council objectives. In accordance with step 6 of the revised process (paragraph 5.2), Section 106 monies may only be used for schemes/measures which satisfy the test set out in Circular 05/2005. Where monies can potentially be allocated to a number of schemes, adopted Council policies, Community Action Plans and the ability to attract match will be considered when commissioning a scheme.   

	
	

	1.3
	Paragraph 7.2 of this report seeks to clarify point two from Cabinet Briefing regarding the possible impacts on the Greenspace Strategy. This report stipulates that the Greenspace Strategy will continue to be the primary consideration in determining the location of Section 106 expenditure in relation to open space contributions


	2.0
	Salford’s Approach to Planning Obligations

	
	

	2.1
	Although the power to enter into Section 106 agreements is very broad, there are legal and policy constraints that limit the manner in which such agreements can be used. Government policy on the use of Section 106 agreements is detailed in ODPM Circular 5/2005 in which five tests are set out that a planning obligation should satisfy, they are:



	
	· Relevant to planning

· Necessary to make the proposed development acceptable in planning terms

· Directly related to the proposed development

· Fairly and reasonably related in scale and kind to the proposed development; and

· Reasonable in all other aspects. 



	2.2
	In March 2007 the Planning Obligations Supplementary Planning Document was adopted by Salford City Council. This sets out the amounts of commuted sums expected from developers under broad headings. (In addition Affordable Housing is sought, and where this is not deliverable on site, commuted sums are sought under the Housing Planning Guidance December 2006). The five main areas covered by these documents are;

· Provision of open space associated with residential development,

· Public realm, infrastructure and heritage,

· Construction training

· Climate change mitigation. 

· Affordable Housing
Other Section 106 contributions may also be sought and would be identified as part of the development control process. These can include obligations on transport and health facilities. 
(see Annex 1 – table of supporting council plans and strategies, underpinning these five S106 priority funding areas)

	
	

	2.3
	At July 2009 80% of Section 106 receipts are committed to schemes.  The remaining 20% is not yet committed and will be bound by the terms of the relevant Section 106 agreement.  A proportion of this balance is bound by the terms of the agreement to only deliver schemes within the Chapel Street Regeneration Area.  Other commitments include a requirement that 100% of commuted sums negotiated within the Greengate area will be used to pay for high quality public realm works within that development. In addition, within Irwell City Park, Lead Member has agreed that 50% of all Section 106 payments will be allocated to delivering the Irwell City Park scheme.

	
	

	3.0
	Legal Challenges 

	
	

	3.1
	It is important to note that a developer can mount a legal challenge for the return of their commuted sums where they have not been; 

· used on a scheme that mitigates the impacts of that development

· spent in line with the requirements of the Section 106 agreement

· spent within the agreed timescale

	
	

	3.2
	Case law has shown that Local Planning Authorities have been challenged in relation to how planning obligation works were implemented by the Local Planning Authority and their relevance to a development. However, Planning Appeals have been dismissed where the following elements have been adhered to by the councils:

· There is a comprehensive Council Policy background that can justify the need for projects 

· It has been demonstrated that the residents/users of the development would benefit from the projects proposed through commuted sums. 

· Obligations still meet the tests set out in Circular 05/2005

	
	

	4.0 
	Geographical Constraints of Planning Obligations

	
	

	4.1
	Circular 05/2005 states that obligations must be directly related to proposed development and that there should be a functional or geographical link between the development and the item being provided as part of the developer’s contribution. This seeks to ensure that residents or users of a development can reasonably seek to benefit from any scheme delivered. This geographical restriction may result in occasions when Section 106 contributions secured from a development in one Ward or Community Committee area may aid in the delivery of a scheme in a neighbouring Ward or Community Committee area.

	
	

	4.2
	The Housing Planning Guidance enables a higher degree of geographical flexibility in the use of funds secured to provide affordable housing. Paragraph 5.15 of the Housing Planning Guidance details that ‘wherever possible commuted sums will be spent in the local area, although this will depend on the availability of suitable sites’.

	
	

	4.3
	In accordance with Salford’s Unitary Development Plan and the city’s Housing Planning Guidance affordable housing is sought on all residential sites over 1 hectare or in housing developments of over 25 or more dwellings. Where onsite provision of affordable housing is not considered practicable or appropriate, then off-site provision mat be made, or a commuted sum maybe paid. 

	
	

	5.0
	Revised Section 106 Process 

	
	

	5.1
	An Internal Audit of the Planning Obligations process was completed in July 2008. It identified that due to insufficient awareness, monitoring arrangements and information systems, the Council has failed to fully meet the terms of the majority of obligations reviewed. If this were to be allowed to continue, there would be a significant financial risk that a developer could challenge the Council to repay the associated commuted sums. This report seeks to establish a new planning obligation process and procedure to address the risks identified with the audit report. Annex 2 identifies how the revised processes address the concerns raised by the internal audit.

	
	

	5.2
	The proposed procedure would follow the steps set out below:

1.  Application received, in future, where relevant, to include a draft Section 106 Agreement;

2. Application Assessed against Planning Obligations Supplementary Planning Document & Housing Planning Guidance;

3.  Draft Section 106 agreement / Planning Obligation terms negotiated and agreed in principle with Developer, as part of consideration of the planning application. 

	
	4.  Planning Application with draft Section 106 Agreement referred to Planning & Transportation Regulatory Panel; 

5. A summary report to be sent to Ward Members, identifying those planning applications being referred to Planning & Transportation Regulatory Panel for decision. This will identify those applications where a Section 106 Agreement will be required.  Members will be able to make representations to Panel where they wish. 

6. The Sustainable Regeneration Directorate identify key interventions required to mitigate impacts of development referring to relevant evidence based underpinning documents e.g. Greenspace SPD, (see Annex 1).  In doing this, the Directorate will be mindful of Community Action Plans and proposals from other Directorates;

7. Sustainable Regeneration Directorate commission schemes to mitigate impacts of the development that provided the contribution (e.g. where a contribution towards open space provision is required, work is commissioned to improve the neighbourhood park whose catchment area encompasses the application site);

8. An Annual Section 106 Activities Report submitted to Community Committees, Planning & Transportation Regulatory Panel and Planning Lead Member. 

	
	

	6.0
	Identification of Key Interventions 

	
	

	6.1
	Section 106 monies may only be used for schemes/measures which satisfy the test set out in Circular 05/2005. Where monies could potentially be allocated to more than one scheme, the following factors will be considered when commissioning a scheme. 

· The scheme is aligned with key corporate priorities supported by Council policies and Strategies that can justify the need for the scheme, 

· The scheme can attract match funding or provide additional funding to an existing scheme, within the scope of the Section 106 expiry date.

· The scheme is aligned with Community Action Plan Priorities 



	
	

	7.0
	Implications for Council Expenditure

	
	

	7.1


	Approval for the spending of Section 106 contributions will be authorised by the Lead Member for Planning or the Strategic Director for Sustainable Regeneration in line with the constitution and standing orders. All requests for Section 106 funding are to be co-ordinated through the Section 106 Officer to ensure a financial and decision making audit trail is achieved. It will be the responsibility of the Sustainable Regeneration Directorate in consultation with the relevant spending Directorate to submit the report seeking approval for the expenditure of Section 106 monies to Planning Lead Member / Strategic Director for Sustainable Regeneration. 

	
	

	7.2
7.3
	Under Step 6 of the proposed procedure, the Greenspace Strategy will continue to be the primary consideration in determining the location of Section 106 expenditure in relation to open space contributions. Greenspace priorities identified within other relevant adopted strategies will also be consulted to ensure all potential green space schemes are considered. 

The criteria for determining the allocation of Section 106 contributions within paragraph 6.1 of this report will ensure that subject to the location of development and type of obligation, Section 106 contributions will be allocated inline with relevant Council priorities. 

 

	
	

	8.0
	Annual Reports & Monitoring 

	
	

	8.1

8.2
	The development of a new planning obligations I.T. system is currently ongoing and will provide up to date, real time financial information that would detail all Section 106 activities and could be accessed through the intranet by members. The Section 106 officer is working with the Information Communication Technology Team to explore potential I.T. solutions for the Council. The timescale for the development and installation of a planning obligations system is approximately 6-9 months.

In addition, an annual report will be submitted to Planning and Transportation Regulatory Panel, Lead Member for Planning and copied to Neighbourhood Partnership Boards and Community Committees, detailing all Section 106 activities.

	
	

	9.0
	Recommendations

	
	

	9.1
	That Cabinet agree the revised process for the allocation of Section 106 contributions outlined in this report.


	EQUALITY IMPACT ASSESSMENT AND IMPLICATIONS:

The revised process for the allocation of section 106 contributions is aligned with the city’s approach for impact in relation to equality.

	ASSESSMENT OF RISK:
High - Developers can seek to legally challenge the city council to claim back section 106 monies under the following circumstances:

· If not used on a scheme that mitigates the impacts of that development

· If not spent in line with the requirements of the Section 106 agreement

· If not spent within the agreed timescale

	SOURCE OF FUNDING: Section 106



	LEGAL ADVICE OBTAINED:


Contact Officer and Extension No: Richard Lester  793 2129

Date Consulted: 16th June 2009

Comments: For the reasons stated in the report, adoption of the recommendations should reduce the risk of the Council having to pay back any Section 106 contributions it receives.


	FINANCIAL ADVICE OBTAINED: 

Contact Officer and Extension No: Stephen Bayley – 2584

Date Consulted: 17th June 2009

Comments: It is important that the section 106 process outlined in this report is adhered to in order to allay concerns highlighted in the recent audit report and to ensure that the Council achieves maximum benefit from section 106 monies received.

	OTHER DIRECTORATES CONSULTED: Environment Directorate have been consulted throughout the creation of this report, with all comments incorporated into the report.

	CONTACT OFFICER: Tony Melia – Section 106 Officer
TEL. NO. 0161 793 3641




	WARD (S) TO WHICH REPORT RELATE (S): 
All Wards



	KEY COUNCIL POLICIES:


Planning Obligations Supplementary Planning Document 2007 and Unitary Development Plan




Paul Walker

Strategic Director for Sustainable Regeneration

Annex 1 – Needs Based Underpinning Documents for Planning Obligations SPD

	Planning Obligation
	Planning Guidance
	Supplementary Planning Document
	Strategies/Frameworks/Key Documents

	Provision of Open space Association with New Residential Development
	DEV 5 ‘ Planning Conditions & Obligations (2006)

Irwell City Park (2008)

Ordsall Riverside (2008)

Salford Central (2008)

Ellsemere Park (2006)
	Greenspace Strategy (2006)

Nature Conservation & Biodiversity (2006)
	Parks for People Vision 2005

Salford West Strategic Regeneration Framework (2008) 

Liverpool Road Corridor Strategy (2007)

Claremont & Weaste Neighbourhood Plan (2008)

Shaping Central Salford’s Spaces & Places (2009)

Community Action Plan

	Public Realm, Infrastructure & Heritage
	DEV 5 ‘ Planning Conditions & Obligations (2006)

Salford Central (2008)

Ordsall Riverside (2008)

Irwell City Park (2008)

Ellsemere Park 2006

Pendleton (2008)

The Exchange, Greengate (2007)


	
	Salford West Strategic Regeneration Framework (2008) 

Liverpool Road Corridor Strategy (2007)

Claremont & Weaste Neighbourhood Plan (2008)

Shaping Central Salford’s Spaces & Places (2009)

Community Action Plan

	Construction Training
	DEV 5 ‘ Planning Conditions & Obligations (2006)

Economic Development Strategy (2008)
	
	Community Action Plan

	Climate Change
	DEV 5 ‘ Planning Conditions & Obligations (2006)

Flood Risk & Development (2008) 

Irwell City Park (2008)

Ordsall Riverside (2008)

Salford Central (2008)
	Greenspace Strategy (2006)

Nature Conservation & Biodiversity (2006)
	Salford West Strategic Regeneration Framework (2008) 

Liverpool Road Corridor Strategy (2007)

Community Action Plan

	Affordable Housing
	Affordable Housing (2006) 
	
	Community Action Plan


In accordance with the Audit Commission Corporate Awareness Check List new needs based policies/strategies should be included as and when they are created.  

Annex 2 - Internal Audit Report - Section 106 Planning Obligations

	
	AUDIT FINDINGS
	SOULTIONS PROVIDED THROUGH REVISED S106 PROCESS

	1.
	Due to insufficient monitoring arrangements and information systems the council has failed to meet the terms of the majority of obligations reviewed.


	Section 106 Officer will monitor and co-ordinate planning obligations, ensuring obligations are met by identifying the key interventions required to mitigate development, ensuring schemes funded by s106 contributions are lawful and adhering to the section 106 agreement. 



	2.
	There are no established procedures to confirm that developers have met the requirements of the planning obligations


	As the Sustainable Regeneration Directorate will be responsible for commissioning schemes. This will enable developers to be informed of schemes funded through their s106 contributions and when planning obligations are met. 



	3.
	As the number of agreements containing section 106 planning obligations increase we feel that current systems in place will require greater automation in order to keep pace.


	Central control of s106 activities through the Sustainable Regeneration Directorate allows all s106 activities to be centrally monitored. The revised process offers automation by having a clear decision making system. 



	4.
	Due to a lack of publicly available information, the lack of a single database that collates all section 106 information, and a specific officer to monitor and co-ordinate section 106 activities, a significant amount of time and resources is spent inefficiently when locating and providing information to officers and stakeholders


	Sustainable Regeneration Directorate will provide annual reports to Community Committees, Planning Panel and Planning Lead Member on all s106 activities. S106 officer will co-ordinate all s106 activities and respond to any related quires thus providing information to officers and stakeholders.  


