Appendix 3a – Legal Opinion on Salford’s Draft Allocation Policy

ADVICE TO SALFORD CITY COUNCIL
ON A DRAFT PROPOSED CHOICE-BASED
HOUSING ALLOCATIONS POLICY

1. I have been asked to advise Salford City Council (“Salford”) about proposals to revise its housing allocations policy (“the Policy”). This process of revision is currently at the stage where a draft policy has been written and a “full consultation” is being undertaken.

2. My approach here is to go through the Policy issue-by-issue and check compliance with statute, caselaw (such as there is), regulatory guidance and good practice.

3. I apologise in advance if such an approach seems at times a little pedestrian and pedantic, or if some of the suggestions I make have already been considered and then rejected for well-thought-out reasons, but my approach is an attempt at a thorough and logical approach for someone coming fresh to Salford’s Policy at this stage, and is hopefully a belt-and-braces approach to spotting potential pitfalls.

STATUTE, CASELAW AND GUIDANCE

4. Clearly the main statutory provision governing the adoption or major revision of a local authority’s housing allocations policy is Part Six of the Housing Act 1996 (“the Act”), as amended by the Homelessness Act 2002 (which came into force on 31 January 2003). S.167(1) of the Act sets out the statutory duty thus:

“Every local authority shall have a scheme (their “allocation scheme”) for determining priorities, and as to the procedure to be followed, in allocating housing accommodation.”

5. The most significant case to affect the issue of allocations policies is R (on the application of Lindsay) v Lambeth LBC [2002] EWCA Civ 1084 (“Lindsay v Lambeth”). This is now well-established and still-current caselaw. Although the case preceded the Homelessness Act 2002 coming into force, nonetheless the judgment specifically refers to these then-forthcoming provisions. The ODPM’s Code of Guidance, to which I refer throughout this advice, expressly incorporates the Lindsay v Lambeth judgment which, in a nutshell, holds that an authority’s allocations policy must not allow other considerations to interfere with (or “dominate”) the prioritisation of the categories set out in s.167(2) and to which I refer as “statutory reasonable preference categories”. To do so makes the allocations scheme unlawful.

6. The ODPM’s chief guidance, to which those who have compiled the Policy expressly refer, is of course Allocation of Accommodation Code of Guidance for Local Housing Authorities (ODPM, November 2002) and is available at: http://www.odpm.gov.uk/stellent/groups/odpm_housing/documents/page/odpm_house_609062-02.hcsp#P51_5857. Although not statutory, this has virtually statutory force under s.169 of the Act whereby “local housing authorities shall have regard to such guidance as may from time to time be given by the Secretary of State”.
7. Another valuable ODPM publication directly on this topic is Implementing and Developing Choice-Based Lettings – a Guide to Key Issues, Tim Brown et al (ODPM; March 2005), and I make considerable reference to this in the following advice.

8. The only other related document I have used in preparing this advice is the Audit Commission’s Allocations and Lettings Key Line of Enquiry No.7. Although quite a thorough checklist of bullet points, I find nothing particularly surprising amongst their bullet points to cause any particular worry to Salford.

SALFORD’S PROPOSED POLICY: THE HOUSING REGISTER

9. I note that despite the repeal by the Homelessness Act 2002 of the HA 1996’s requirement for a housing authority to keep a register, that Salford is doing so. This is good practice, and three bullet points in the “excellent” column of the Audit Commission’s KLOE No.7 read thus:


“Has a clear registration policy that is widely publicised and is accessible to all potential applicants and complies with regulatory guidance.

“Keeps applicants fully informed of their position on the register and provides an easily accessible indication of the likelihood and timeframe of them being re-housed…

“Has a housing resister that is fully reviewed by the organisation at an appropriate period of time for the locality”.

ELIGIBILITY & INELIGIBILITY (Ss.  3.2.2 and 3.2.3)

10. The Policy (at para 3.2.2) is said to be open to all (over the age of eighteen) who have a right to reside in the UK and who are not currently suspended from Salford’s housing register or that of its partners or any other local authority.

11. The exception to the eighteen-or-over rule is:

a. young people leaving care;

b. teenage parents and single pregnant girls;

c. homeless 16 and 17-year-olds.

The Policy implies that these categories of people will normally be directed towards “semi-independent” or “supported” accommodation.

12. Those said to be excluded from the register “by law” are:

a. households subject to immigration control, including asylum seekers (although there are a few exceptions unspecified in the policy);

b. “households who have come from abroad and do not qualify for public funds”

13. These categories reflect in plain non-legal terms the categories referred to by respectively s.160A(3) and s.160A(5). I consider that the wording in the draft policy reflects these categories accurately enough, especially as express reference is made to statute in the phrase “by law” and the correct impression is given that Salford must not include such categories, ie it is outside their discretion.

14. A minor omission is not mentioning that the s.160A(6) provision that the immigration-related restriction only applies to new applicants, and not to existing tenants. As the ODPM’s Code of Guidance explains [at para.4.11]:

Existing tenants. Section 160A(6) provides that none of the provisions relating to the eligibility of tenants with respect to their immigration status is to affect the eligibility of an applicant who is already a secure or introductory tenant or an assured tenant of housing accommodation allocated to him by a housing authority. It is therefore the case that where such a tenant applies for an allocation the housing authority does not need to question eligibility and an allocation can be made regardless of immigration status or habitual residence.

Stating this (or a summary of it) in the Policy may help to reassure existing tenant applicants that any previous immigration problems they may have had in their past will not hinder them or come back to haunt them in any future transfer application.

15. Para.3.2.3 continues by citing the November 2002 ODPM’s Code of Guidance as authority for the principle that applicants may be excluded on other grounds such as non-payment of rent, broken tenancy obligation, etc.

16. The statutory background to this is in s.160A(1)(b) of the Act, which states that a local authority SHALL not allocate housing accommodation:
“to a person who the authority have decided is to be treated as ineligible for such an allocation by virtue of subsection (7)…”

Subsection (7) states:

“A local housing authority MAY decide that an applicant is to be treated as ineligible for an allocation of housing accommodation by them if they are satisfied that—
a. he, or a member of his household, has been guilty of unacceptable behaviour serious enough to make him unsuitable to be a tenant of the authority; and

b. in the circumstances at the time his application is considered, he is unsuitable to be a tenant of the authority by reason of that behaviour.”

Subsection (8) goes onto clarify that:
The only behaviour which MAY be regarded by the authority as unacceptable for the purposes of subsection (7)(a) is—
a. behaviour of the person concerned which would (if he were a secure tenant of the authority) entitle the authority to a possession order under section 84 of the Housing Act 1985 (c. 68) on any ground mentioned in Part 1 of Schedule 2 to that Act (other than ground 8); or
b. behaviour of a member of his household which would (if he were a person residing with a secure tenant of the authority) entitle the authority to such a possession order.
17. At the moment, I feel that the wording in para.3.2.3 is a little less direct than it could be. I feel it would be better to cite the authority for the “bad behaviour” ineligibility as the statute itself, rather than the Code of Guidance, which merely interprets the stature. The wording also does not make it clear that the “bad behaviour” grounds for ineligibility apply both to existing tenants and to new applicants, so that for example the non-payment of rent does not have to have been to Salford but could have been to another landlord.

18. Para.3.2.3 also only selectively cites the relevant Grounds from Sched.II HA 1985. However, the wording does prefix the list with “the main grounds” so it may be implied that this is not an exhaustive list.

19. However, I recommend that the relevant part of para 3.2.3 of the proposed Policy could be expressed more firmly, to represent more closely the statute, to reflect the Sched.II Grounds more closely, and to imply that such behaviour would have to be measured against the court’s discretion in being sufficient to justify an outright possession order (and not merely a suspended possession order) [see para.4.22, Code of Guidance). For example:

“Additionally, the law also gives the Council the power to treat as ineligible any potential homeseeker who, either as a tenant of the Council or of another landlord, has behaved badly enough to make them unsuitable to be a tenant. This may have happened in an applicant’s existing tenancy, or a previous tenancy. Examples of such behaviour include:

· not paying rent, whether repeatedly or significantly;

· breaking a significant tenancy condition;

· behaving so as to cause or be likely to cause nuisance or annoyance to others (or by having had someone living with them or visiting them who has behaved in this way);

· having been convicted of using their home for immoral or illegal purposes;

·  having committed an arrestable offence in or near their home;

· threatening or being violent to someone living with them;

· allowing the condition of their home or its furnishings to deteriorate seriously;

· getting a tenancy by providing false information;

· getting a Council tenancy by paying someone for it.

A tenant or applicant (or member of their household at the relevant time) who has behaved in such a way will be ineligible for allocation or transfer if the behaviour in question was serious enough that a court could have granted the Council a possession order against the tenant if they had so behaved as a tenant of the Council.

20. I admit that this is wordier that the current equivalent section in the Policy, but I do see this area as a potential focus for challenge (especially by judicial review) and think it is therefore as well expressly to relate this part of the Policy to statute.

21. I do not think that this section has been tested in the Courts for Human Rights Act 1998-compliance - this legislation has barely been before the appeal courts since its introduction in 2003. However, I would expect that any future challenge made to an allocations process may well focus on eligibility, and such challenge may well include an HRA challenge on the basis of the relevance of historical tenancy infringements, eg rent arrears in the distant past, or behaviour that the applicant has allegedly put behind them.

22. As I am expecting failure for eligibility to be a likely source of challenge to the Council, I would seek to be scrupulous about following the legislation on this topic. I cannot see a specific reference to how those found ineligible are informed of the decision, and I cite the Code of Guidance on this point:

“Reviews of decisions on eligibility 

4.29: Under s.160A(9) and (10), and s.167(4A) housing authorities, who decide that applicants are ineligible by virtue of s.160A(3) or(5) or are to be treated as ineligible because of unacceptable behaviour, must give them written notification of the decision. The notification must give clear grounds for the decision which must be based firmly on the relevant facts of the case.

4.30: Under s.167(4A)(d) applicants have the right to request a review under the allocation scheme of any decision as to eligibility and a right to be informed of the decision on review and the grounds for that decision.”

23. Salford therefore has a duty to inform ineligible applicants, and to accede to a request to review the decision. In informing about the decision, there is a duty to give the failed applicant reasons which are “adequate, clear and intelligible” (R v Brent LBC xp Baruwa (1997) 29 HLR 915 at 929, per Schiemann LJ. (This case pre-dates the legislation, but I see no reason why this (obiter) principle would not apply.) Doing so sees off another potential source of judicial review challenge, and fits with the overall principle of transparency of decision-making which characterises this Policy’s intention.

ACCESS TO THE ALLOCATIONS SCHEME (Ss 3.2.4)
24. In relation to applicants joining the scheme (para.3.2.4), various methods are offered, including by phone or face-to-face. Some novel ways in addition include digital television, kiosks in public libraries and the internet or intranet. As the Policy says that the Council anticipates these forms of access, I am assuming that they are not currently available.

25. It seems most relevant here to refer to the statutory duty on local housing authorities under s.168 of the Act to: “publish a summary of their allocation scheme and provide a copy of the summary free of charge to any member of the public who asks for one” (S.169(1)). The section goes on to oblige the authority to “make the scheme available for inspection at their principal office, and shall provide a copy of the scheme on payment of a reasonable fee to any member of the public who asks for one”.

26. I am assuming that Salford already has a plan of how and where to publicise the Policy, and would assume that leaflets will summarise it and be freely available, and that it will be available on the Council’s website.

27. Although I can find no specific guidance on how best to publicise the scheme in the Code of Guidance, paras.5.28 to 5.30 are emphatic about the importance of Equal Opportunities in the process:

“Equal opportunities 

5.28. Housing authorities must ensure that their allocation policies and procedures do not discriminate, directly or indirectly, on grounds of race, ethnicity, sex or disability. 

5.29. Housing authorities should ensure that their allocation scheme and lettings plan are representative of the community and promote community cohesion. In doing so, they should ensure that the views of groups which are currently under-represented in social housing are taken into account when consulting on their allocation scheme and developing their lettings plans. Housing authorities should also consider making realistic plans in respect of the allocation of accommodation to such groups, to monitor their lettings outcomes, and review their allocation practices where any group is shown to be disadvantaged. 

5.30. Housing authorities must comply with statutory requirements relating to equal opportunities, and relevant codes of practice including the Commission for Racial Equality's Code of Practice in Rented Housing. Housing authorities should consider having in place a formal equal opportunities policy relating to all aspects of the allocation process with the aim of ensuring equality of treatment for all applicants.”

28. Although this passage refers generally to the whole allocation scheme, I feel it is particularly applicable to issues of access to the scheme, and as to how easily the scheme is accessed by a variety of different client groups and vulnerable people, many of whom are more likely than not to suffer discrimination. A common criticism of choice-based lettings schemes is that their reliance on literature and web-based interaction can prejudice those with limited or no access to the internet and limited literacy or English language ability.

29. The Audit Commission’s KLOE No.7 also touches on this. Its “excellent” bullet-point on access suggests that any future Audit Commission inspection would be looking for a service which:

“Offers a range of ways for service users to contact them – by telephone, in person or electronically – all of which are dealt with efficiently and effectively”

30. In the above-mentioned ODPM document Implementing and Developing Choice-Based Lettings there is a very useful Chapter (Ch.6: “Meeting the Needs of Vulnerable People”) specifically about giving potentially vulnerable and less articulate groups access to an allocations service. This helpful document was prepared as a summary of an initial phase of Choice-Based Lettings pilots, and reported that [at p.33]:

“The evaluation of the pilots indicated that one of the weakest elements was the provision of support to vulnerable and excluded households with a number of schemes failing to develop satisfactory mechanisms prior to their launching.”

The chapter continues [p.33]:

“Many vulnerable and excluded people may have difficulties in participating in CBL schemes for a variety of reasons. There are a number of groups who are recognised as being vulnerable because they have acknowledged housing support and/or social care requirements such as older people, homeless households, people with learning difficulties, care leavers, people with HIV/AIDS and their carers, and those suffering domestic violence. But it is essential that CBL schemes take as wide a perspective as possible and consider the needs of all groups who may be excluded from of have difficulty in participating in a CBL scheme, including for example people with drug and alcohol problems, travellers, ex-offenders.” [My underlining.]
31. Rather than quote any more of the document at length here, I offer its web address which is: http://www.odpm.gov.uk/stellent/groups/odpm_housing/documents/page/odpm_house_035665.hcsp.

32. Again, I stress that I am not assuming that such issues have not been considered by Salford in preparing the Policy. This may serve merely as a checklist for what is often a key focus for criticism of choice-based lettings schemes, particularly during an initial consultation stage, and may also perhaps serve as an encouragement to state such considerations up-front in the Policy and its summary, so that the public understand from the start that the new scheme will assist and challenge social exclusion.

REFERENCES AND ID REQUIREMENTS (Ss.3.2.5 and 3.2.6)
33. The Policy states that (para.3.2.4) there may be circumstances in which all information required about an applicant is not immediately available, and the applicant is therefore a “deferred member”, their full membership being contingent upon their providing additional information. In the case of ID verification (para.3.2.5) it seems that this will not delay the allocations process, only the final offer. However, in the case of references (para.3.2.6) it does seem that the absence of references will delay the allocations process commencing at all. I wonder if this hiatus is necessary, and whether it will provoke any challenges on the basis of bureaucracy and unnecessary delay. I imagine, for example, that the more vulnerable the applicant is, the less likely they are to have all necessary documents to hand, which may suggest a challenge under indirect discrimination if, for example, the delay is suffered by someone with learning difficulties or a disability. 

34. Once monitoring is producing results and highlighting any shortcomings in the process, the above potential barriers to access will be easier to spot, but at the start at least I wonder if some discretion on the part of Salford could be written into paras.3.2.5 or 3.2.6 so as to allow applicants from disadvantaged groups to be given some leeway. Such leeway could always be given on the grounds that the final offer is subject to suitable references or ID verification, or perhaps an applicant in such a situation could be given an introductory tenancy which would be easier to terminate should negative information come to light subsequently.

35. On the subject of personal information, and related to the subject of partnership working with other landlords and agencies, the issue of Data Protection needs to be addressed. The Implementing and Developing Choice-Based Lettings document warns:
“Members of a CBL scheme need to ensure that they comply with their statutory duties under the Data Protection Act and the Freedom of Information Act when dealing with requests for information.”
However, it gives no further information. My suggestion is that if any information, and specifically here ID and References, is obtained from applicants, that specific consent is obtained from the applicant with respect to data-sharing. A very helpful Department of Constitutional Affairs website - Public Sector Data Sharing: Guidance on the Law (November 2003) – which summarises this issue quite neatly is available at http://www.dca.gov.uk/foi/sharing/toolkit/lawguide.htm#part4a 

ACCOMMODATION AVAILABLE THROUGH THE SCHEME (Ss.3.3 & 3.4)
36. I think it might be helpful here to quote from the Implementing and Developing CBL document (page 17) in relation to how much of an authority’s housing stock is subject to the CBL scheme:

“ADVERTISING ALL SOCIAL RENTED PROPERTIES
“Where schemes involve only part of the social rented stock, applicants can find this disconcerting and unhelpful. For example, during the early phases of the Mansfield scheme in 2000/01, only approximately 10% of the stock was involved. It was therefore difficult for applicants to identify which properties were included in the CBL system as well as requiring them to participate in a number of different allocation processes. Partly as a result of applicant feedback, the scheme was subsequently extended to incorporate all of the local authority stock and most of the housing association properties in the district.
“There can, however, be difficulties even for comprehensive schemes. In the Harborough pilot, for example, applicants expressed concern that some properties appeared to be let without being advertised. This resulted in a perception that the system was not as transparent and fair as applicants had been led to believe. The reason for not advertising all properties was that a small number were allocated directly to meet emergency housing needs (e.g. rehousing following a fire or flooding). Following discussion with the local tenants’ group, it was agreed that these types of properties would be advertised but with the label – ‘For information only – Management allocation – Do not respond’.
“Nevertheless, care needs to be exercised over the amount of information that is provided especially where the personal safety of the new tenant could be put at risk.”
37. As I read section 3.3 of the Policy, it seems to imply that certain properties will be let outside the CBL process (“eg Sheltered Homes will not be made available for general-purpose lets.”) Although I am not making a legal point here, good practice would seem to advise (as related in the extract above) that as many properties, and preferably all, should be included within the CBL scheme. This does not mean that specialised properties (eg sheltered, furnished, adapted for disabled persons) would be let to the first-taker. It simply means that although displayed for advertising alongside all other available properties that week, the labelling for the specialised property would expressly restrict bids to those who fit the specific criteria for that property. This keeps the process transparent and consistent, and avoids accusations (as mentioned above) of underhand dealing. The only exception to properties being openly advertised (again, as implied in the extract above) need be when secrecy is paramount, eg transfer following domestic violence.

38. Although the proposed approach in  the current draft Policy is not legally disallowed, a greater transparency approach as suggested above would I feel keep Salford well clear of potential accusations (and judicial review challenges) of acting ultra vires by allocating property outside the scheme (contrary to s.167(8) of the Act).

39. Having said that, I do not believe that there is a problem with the action proposed in section 3.4, which seems a sensible approach.

HOUSING NEED AND PRIORITY CATEGORIES (Section 3.5)
40. I suspect that this issue, above all others except perhaps eligibility, would be the focus of any general legal challenge to Salford’s allocations Policy. Therefore before looking at the Policy’s position on preference categories, I will begin by summarising the law.

41. The relevant statutory provision in relation to priority categories is s.167(2) of the Act, which sets out five categories of persons to whom “reasonable preference” MUST be given. These are:

“(a)
those who are homeless (within the meaning of Part VII [HA1996]);

(b)
those who are owed a duty by any local housing authority under
- s.190(2) [of HA 1996: priority need but intentionally homeless], 
- s.193(2) [persons eligible, in priority need and not intentionally homeless],
- s.195(2) [those threatened with homelessness unintentionally] (or under HA1985, s.65(2) or s.68(2) [the equivalent duties under the HA 1985 to the unintentionally homeless])
- or who are occupying accommodation secured under s.192(3) [those unintentionally homeless who are not in priority need and are offered housing under the discretionary power].

(c)
those in insanitary or overcrowded housing or otherwise in unsatisfactory housing conditions;

(d)
those who need to move on medical or welfare grounds;

(e)
those who need to move to a particular locality in the district of the authority, where failure to meet that need would cause hardship (to themselves or others)”

42. The Code of Guidance [Annex 3] makes an important addition to categories (c) and (d) by giving an expressly non-exhaustive list of criteria that may fit into these categories, thus:

s.167(c) – (insanitary or overcrowded housing or otherwise in unsatisfactory housing conditions)

· Lacking: bathroom or kitchen; inside WC; cold or hot water supplies, electricity or gas or adequate heating

· Lack of garden access for children

· Overcrowding

· Sharing living room, kitchen, bathroom/WC

· Property in disrepair

· Property unfit

· Poor internal or external arrangements

· Under-occupation

· Children in flats or maisonettes above ground floor

s.167(d) – (people who need to move on medical or welfare grounds (criteria may apply to any member of the household)

· mental illness or disorder

· physical or learning disability

· chronic or progressive medical conditions (eg MS, HIV/AIDS)

· Infirmity due to old age

· The need to give or receive care

· The need to recover from the effects of violence (including racial attacks) or threats of violence or physical, emotional or sexual abuse

· Ability to fend for self restricted for other reasons

· Young people at risk

· People with behavioural difficulties

· Need for adapted housing and/or extra facilities, bedroom or bathroom

· Need improved heating (on medical grounds)

· Need sheltered housing (on medical grounds)

· Need ground floor accommodation (on medical grounds)

· Need to be near friends/relatives or medical facility on medical grounds

43. Having set out these statutory “reasonable preference” categories, s.167 of the Act then in the same subsection (2) adds the following  sentence which advises as to how priorities may be determined between persons in the above “reasonable preference” categories:

“The scheme may also be framed so as to give additional preference to particular descriptions of people within this subsection (being descriptions of people with urgent housing needs).”

44. In other words, the authority may give “additional preference” to those who already fall within one or more of the five “reasonable preference” categories but who have particularly urgent needs. The Code of Guidance [at para.5.18] has this to say about “additional preference” criteria:

“Additional preference 

[5.18] Section 167(2) gives housing authorities the power to frame their allocation schemes so as to give additional preference to particular descriptions of people who fall within the reasonable preference categories and who have urgent housing needs. All housing authorities must consider, in the light of local circumstances, the need to give effect to this provision. Examples of people with urgent housing needs to whom housing authorities should consider giving additional preference within their allocation scheme include :

(a) those owed a homelessness duty as a result of violence or threats of violence likely to be carried out and who as a result require urgent re-housing, including:

- victims of domestic violence; 

- victims of racial harassment amounting to violence or threats of violence;

- same sex couples who are victims of harassment amounting to violence or threats of violence; and 

- witnesses of crime, or victims of crime, who would be at risk of intimidation amounting to violence or threats of violence if they remained in their current homes. 

Housing authorities need to have local liaison arrangements with the police to ensure that allocations can be made quickly and confidentially, where necessary;

(b) those who need to move because of urgent medical reasons.”

45. This is then followed by a subsection (s.167(2A)) added by the Homelessness Act 2002 as follows:

(2A) The scheme may contain provision for determining priorities in allocating housing accommodation to people within subsection (2); and the factors which the scheme may allow to be taken into account include—
(a) the financial resources available to a person to meet his housing costs;
(b) any behaviour of a person (or of a member of his household) which affects his suitability to be a tenant;
(c) any local connection (within the meaning of section 199) which exists between a person and the authority's district.
46. To sum up, those who are expected to have top priority when it comes to being allocated a home they have bid for in a choice-based lettings scheme are those applicants in the five “reasonable preference” categories, with priority amongst such applicants being ascertained (first, as I read the legislation and Guidance) on the basis of any “additional preference” criteria that Salford’s Policy may have determined and, secondly, on the basis of none, some or all factors set out in s.2A (ie finance, behaviour or local connection), any or all of which Salford’s Policy may have taken into account.

47. I should add that the 1997 Code of Guidance [ie to the Housing Act 1996, but before the amendments made by the Homelessness Act 2002] said of “additional preference” [at para.5.10]: 

“The provision does not require authorities to allocate the first available property of any sort in such cases, but it does assume that people meeting this description will have first call on suitable vacancies.”

48. Having set out the statutory reasonable preference categories, I now turn to the ODPM’s Code of Guidance [para.5.9], guidance on this matter is as follows:

“It is important that the priority for housing accommodation goes to those with greater housing need. In framing their allocation scheme to give effect to s.167(2), housing authorities must have regard to the following considerations:

a) the scheme must include mechanisms for:

i) ensuring that the authority assess an applicant’s housing need, and for

ii) identifying applicants in the greatest housing need. 

b) the scheme must be framed so as to give reasonable preference to applicants who fall within the categories set out in s.167(2), over those who do not; 

c) the reasonable preference categories must not be treated in isolation from one another. Since the categories can be cumulative, schemes must provide a clear mechanism for identifying applicants who qualify under more than one category, and for taking this into account in assessing their housing need;

d) there is no requirement to give equal weight to each of the reasonable preference categories. However, housing authorities will need to be able to demonstrate that, overall, reasonable preference for allocations has been given to applicants in all the reasonable preference categories. Accordingly it is recommended that housing authorities put in place appropriate mechanisms to monitor the outcome of allocations; and 

e) a scheme may provide for other factors than those set out in s 167(2) to be taken into account in determining which applicants are to be given preference under a scheme, provided they do not dominate the scheme at the expense of those in s.167(2) (See para.5.25 below).

Otherwise, it is for housing authorities to decide how they give effect to the provisions of s.167(2) of the 1996 Act in their allocation scheme.”

49. Later in the same chapter of the Code of Guidance comes this additional advice:

“Allocation scheme flexibility
[Para.5.25] While housing authorities will need to ensure that, overall, reasonable preference for allocations is given to applicants in the relevant categories in s167(2), these should not be regarded as exclusive. A scheme should be flexible enough to incorporate other considerations. For example, housing authorities may wish to give sympathetic consideration to the housing needs of extended families. However, housing authorities must not allow their own secondary criteria to dominate schemes at the expense of the statutory preference categories. The latter must be reflected on the face of schemes and be evident when schemes are evaluated over a longer period.”

50. The passage at para.5.9, and particularly at sub-clause (e), is heavily based upon the judgment of Mr Justice Collins in R (xp A and Lindsay) v Lambeth LBC [2002] EWCA Civ 1084. Collins J’s leading judgment in the case concluded [at para.30]:

“I have enormous sympathy for Lambeth, and indeed for all Councils faced with similar problems. The reality is that s.167(2) is difficult to apply sensibly when almost all applicants are entitled to reasonable preference and there is a chronic shortage of suitable accommodation. Nevertheless, the statutory provisions have to be complied with and with considerable regret I have been compelled to conclude that both the judges [in the lower court] were correct to declare that Lambeth’s policy is unlawful. Accordingly, I would dismiss both these appeals.”

51. My reason for beginning with this summary of the law and guidance on the issue of reasonable preference, is that I feel it is critical to identify the “reasonable preference” categories in Salford’s proposed Policy and then ascertain whether, even in the context of a choice-based scheme, they are:

· expressed clearly enough;

· being given enough priority over or alongside other categories of applicant;

· not “dominated” by other criteria which should be secondary to the statutory reasonable preference categories

52. As I read Salford’s draft Policy, there are FOUR categories into at least one of which every applicant will fall. According to the summary sheet, these are as follows:

GROUP A –
“Clearance, Regeneration”

GROUP B –
“Statutory Homeless; Urgent Medical cases; “Tradedowns”; Multiple needs”

GROUP C –
“All homeseekers with housing need and local connection”

GROUP D –
“All other homeseekers on the register”

These are referred to in the Policy as “Priority Groups”. However, and I feel this is a critically important point, no indication is given in the literature before me as to what system of priority there is between the four groups. Because of their alphabetical labels, and the order in which the groups are described, I feel that, even if it is not the case, the inference made by most of those who read the Policy will be that Group A has the highest priority, then, in descending order of priority B, then C and then D.

53. I suspect that any challenge to the Salford scheme would principally come from people who consider that they have one or more reasonable preference criterion but feel that they were beaten to a property by someone who had fewer or no reasonable preference criteria. My first inclination in analysing and “challenge-roofing” the proposed Salford Policy therefore is to break down the reasonable preference categories point-by-point and see into which of the Salford categories these fall. However, I feel that it is possible for me, without going through that lengthy exercise here, to conclude the following:

a. Group A is not on the face of it a reasonable preference category, yet it appears to have overarching priority. This is challengeable on the basis that it allows what the Guidance refers to as “secondary criteria” to appear to dominate over the statutory reasonable preference criteria. I suspect that there is more to the issue than this, in that for example a defence might be that the underlying reason why people’s homes are being regenerated is precisely because they have at least some of the criteria listed by the statute and Guidance [see para.42 above] which puts residents of those homes into reasonable preference category s.167(c). Given that regeneration programmes cover wider issues than housing such as health and levels of disadvantage, including disability, it may well be that residents in regeneration areas also qualify for reasonable preference category 167(d). However, I feel it is important to have an allocations scheme which on its face gives priority to the statutory reasonable preference categories, rather than to some category which is defined in a fundamentally different way and, only indirectly, can be said to be based on the reasonable preference criteria. For this reason, I recommend that the category of residents described in Priority A should not be the top priority Group. In fact I doubt whether it (ie “Clearance/Regeneration”) needs to be a Group at all; if the argument holds that the reason for residents having to leave their homes because of a planned regeneration will always involve at least some of the statutory reasonable preference criteria, then those residents will always be caught by such reasonable preference criteria whether or not there is a “clearance/regeneration” Group.

b. My second conclusion on priority groupings builds on the above point and is this: the criteria comprising Salford’s priority Groups should in fact match much more closely those in the Act and Guidance, and should therefore be reconsidered in that light. This will allow Salford the security of knowing that it is offering a scheme which on its face gives reasonable preference to the statute-prescribed categories, and it will then also be clearer to all which categories Salford has chosen to sit alongside the statute-prescribed ones in a clearly secondary, “non-dominating” manner. I believe that this will pre-empt challenges to the scheme both during the consultation and once the scheme is in place by advertising clearly that Salford’s scheme is prima facie statute-compliant. It will also help in Salford’s crucial task of monitoring, which is a vital part of checking and proving that people in reasonable preference categories are indeed being given reasonable preference.

Further more specific recommendations are as follows:

c. Do not mix up the s.167(c) and s.167(d) criteria in Group C. I cannot see a specific need for it, and although this does not necessarily result in non-compliance, I feel that a closer match with the statutory categories would be clearer and therefore safer.

d. the fourth bullet point in Group B (“Trade-downs”) is a so-called “secondary criterion” of Salford’s which, although important, should not “dominate” statutory reasonable preference criteria such as those in Group C.

e. The fifth bullet point in Group B is said to be “homeseekers with multiple or overlapping needs”. This is a key point in the Guidance [as quoted above in para.48: “the reasonable preference categories must not be treated in isolation from one another…”] and was a significant point in the R (A & Lindsay) v Lambeth judgment. I suggest that this is expressed in the Policy, but as a general principle underlying the prioritisation process, rather than as a specific category of persons.

TRANSFERS (Section 3.5.6)
54. This point is good-practice rather than legally based. It relates to there apparently being a separate pool of properties to be available only to Group D applicants. I feel that this runs contrary to the spirit of choice-based lettings. I see no problem with properties intended for bidding by Group D being on the same list of potential properties up for bidding by everyone else. Either Group D applicants will be outbid by those with greater priority than them, or the properties will be suitably labelled such that they will be more likely to be allocated to Group D bidders. The trick is in the labelling. Having all properties on the same list is more in keeping with the principle of transparency of decision-making which underlies choice-based lettings, and is also considerably more straightforward.

55. I see that such an aim is expressed in section 3.7. Given this expressed desire, I see no advantage in delaying having one unified list.

PROSPECTS ADVICE (Section 3.6)

56. Again, only a good practice point: I feel the sentence “On joining the register, homeseekers will normally be at the bottom of their queue” is a thoroughly at odds with the principle of choice-based lettings. It goes without saying that an eminently flexible homeseeker who wants a property that no-one else does will probably get one at the first time of bidding, regardless of having only just signed onto the register. Choice-based lettings is all about moving away from the idea of slowly shuffling to the front of a very long “queue”, and all about a proactive bidding process where bidders learn how to make trade-offs, be that waiting a long time for an ideal home, or waiting less long for something less ambitious.

PREFERRED BID GROUPS (3.7.2)

57. I find this section rather curiously worded and not a little confusing. As I understand it, any bidder can bid for any property. However, each property will be targeted at a particular category of bidder, and only if there are none for that property will the property then go to a bidder from outside the target group. If I have read it right, this is a form of “labelling” properties (a principle very well set out in Chapter 3 of the ODPM’s Implementing and Developing Choice-Based Lettings – a Guide to Key Issues, Tim Brown et al (ODPM; March 2005)) and as such, is, I feel, better expressed thus. I feel it is important to express it in this way, starting from the fundamental principle of choice-based lettings being that any eligible bidder can bid for any available property, and then explaining why some bidders are going to be less likely than others to get the property they want without either waiting a long time or scaling down their expectations pragmatically, based on their own experience of being outbid in previous attempts.

EMERGENCY HOUSING (3.7.6)

58. Again, in the spirit of transparency, I would recommend not using phrases like “bypass the normal allocations process”. What I suggest is the use by such emergency cases of what some CBL schemes have called a “priority card”. At this point, I feel it is helpful to refer back to the section from page 17 of the Implementing and Developing… ODPM document entitled “ADVERTISING ALL SOCIAL RENTED PROPERTIES” which I quoted at length at para.36 above, but from which I will repeat just this relevant extract about emergency cases:

“…The reason for not advertising all properties was that a small number were allocated directly to meet emergency housing needs (e.g. rehousing following a fire or flooding). Following discussion with the local tenants’ group, it was agreed that these types of properties would be advertised but with the label – ‘For information only – Management allocation – Do not respond’.

Nevertheless, care needs to be exercised over the amount of information that is provided, especially where the personal safety of the new tenant could be put at risk.”

FURTHER ADVICE

59. I have not seen anything further in the papers before me which suggest any specific advice. I do however make a few general points:

· There might be an opportunity in the publicity or the policy itself to explain the role of housing officers in giving advice, particularly to those most likely to be in need of it. This is based on statutory duty (eg, from para 2.7 of the Code of Guidance):

“[The new] s.166 [as amended by the Homelessness Act 2002] requires a housing authority to ensure that advice and information is available about the right to make an application and that assistance is available for those who are likely to have difficulty making an application. The housing authority must also ensure that applicants are informed of certain rights they have, for example the right to be informed of any decision about the facts of the case and the right to review certain decisions. Every application properly made must be considered by the housing authority.”

It is often said by authorities to be a positive outcome of choice-based lettings schemes that housing officers are able to spend less of their time saying “no” to frustrated applicants, and more time advising and helping those who most need help to get the housing they want.

· It is an essential part of a choice-based lettings scheme that effective monitoring is in place. This should be astute enough to be able to detect any skewing of the priority categories and in particular to warn the authority if the reasonable preference priority categories are not being given reasonable priority. Knowing that close monitoring is in progress and that regular reviews are taking place will help to assure applicants that the system is just and fair, and will of course be essential evidence in the event of any legal challenge.

· Similarly, it is essential that the allocations process includes a way to keep applicants informed, particularly if their bid has been rejected, or they have been deemed ineligible. Reasons should always be given, and appeals should be arranged promptly as per the statute. This aspect forms one of the specific bullet points in the Audit Commission’s Allocations and Lettings Key Line of Enquiry No.7.

CONCLUSION

60. I realise that this advice is quite lengthy and my hope is that I have addressed the most important issues in sufficient depth to be secure about my conclusions in law. A summary of my conclusions are as follows:

(a) ELIGIBILITY & INELIGIBILITY (Ss.  3.2.2 and 3.2.3)

i. Mention could be made of the s.160A(6) provision that the immigration-related restriction only applies to new applicants, and not to existing tenants.

ii. Suggested clarified wording about the bad behaviour grounds for ineligibility under s.160A

iii. Be clear about informing ineligible applicants of reasons, conducting reviews (under s.167(4A)(d) of such decisions, and providing clear reasoned results of such reviews.

(b) ACCESS TO THE ALLOCATIONS SCHEME (Ss 3.2.4)
i. Clear publicity about the scheme.

ii. Clearer and specific about the variety of ways for especially more vulnerable applicants to access the scheme.

(c) REFERENCES AND ID REQUIREMENTS (Ss.3.2.5 and 3.2.6)
i. Revisit the issue of those without adequate ID being unable to begin the allocations process.

ii. Reminder about Data Protection in relation to sharing applicants’ details

(d) ACCOMMODATION AVAILABLE THROUGH THE SCHEME (Ss.3.3, 3.4)
i. Reconsider whether all available property can be available through a unified availability list.

(e) HOUSING NEED AND PRIORITY CATEGORIES (Section 3.5)
i. Firmly establish Salford’s own preferential categories with respect to the statutory reasonable preference categories (s.167(2)) and ensure that none (especially the Group A: “Clearance/Regeneration” category) dominate or detract from the statutory reasonable preference categories.

ii. If possible, remove Group A’s sole top priority, and maybe remove the categorisation entirely.

iii. Reorganise the criteria comprising Group B and C so as to more clearly and closely reflect the statutory categories, and remove relative prioritisation between the categories.

iv. Ensure that the “Trade-down” category does not dominate statutory reasonable preference categories.

v. Change “multiple or overlapping needs” from a specific priority category to an underlying principle.

(f) TRANSFERS (Section 3.5.6) and PREFERRED BID GROUPS (Section 3.7.2)
i. Favour labelling within one unified available property list, over separate “bid groups”

(g) EMERGENCY HOUSING (Section 3.7.6)
i. Consider putting emergency housing on the available properties list with an explanatory note, rather than not putting it on at all, in the interests of transparency.

(h) FURTHER ADVICE

i. Consider highlighting the (changed?) role of housing officers within the new scheme.

ii. Emphasise effective monitoring.

iii. Emphasise efficient and clear feedback to ineligible applicants and failed bidders.

61.  I would genuinely invite those instructing me to please get back to me if there is anything I could explain further or better, or anything else I could investigate on this topic. I am, for example, aware that I have concentrated my advice on the draft Policy rather than any aspects of the consultation process. I am very happy to attend any meetings or give a presentation on this subject if that would be helpful, particularly given the consultation process that is currently in place.

PETER MARCUS

YOUNG STREET CHAMBERS

30 JUNE 2005
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