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REPORT OF THE MONITORING OFFICER   


TO THE LEAD MEMBER BRIEFING (CHIEF EXECUTIVE DIRECTORATE) 

ON 21st MARCH, 2005 

TITLE : FREEDOM OF INFORMATION ACT


RECOMMENDATION: THAT Option (3) be adopted. 

EXECUTIVE SUMMARY:  This report outlines the exemptions to the general right of access to information held by public bodies.

BACKGROUND DOCUMENTS: (Available for public inspection)
Freedom of Information Act 2000
Wigan Council document – A guide to the FOI Exemptions, Version 2, October 2004


CONTACT OFFICERS: Paul Templeton, Committee Services Manager (793 3018)

                                        Owen Topping, Executive Manager (793 3400)



DETAILS:

At the briefing held on 7th February, 2005, information was requested on exemptions contained in the Freedom of Information Act. 

The Freedom of Information Act imposes on all public sector bodies an obligation to disclose details of any information requested to anyone requesting it. The impact of the Act on public bodies would be difficult to overstate.  All information relevant to a request pursuant to the Act has to be identified, reviewed, and possibly edited and charged for, within a period of 20 working days.

In practice, the tenor of the Act is maximum access to information, subject to exemptions. These exemptions do not, however, amount to a “patchwork of loopholes” for preventing the release of sensitive information.

The Act creates a general right of access to information held by public bodies, it then sets out exemptions where that right is either disapplied or qualified.  Apart from vexatious or repeated requests, to which the Council need not respond, there are two types of exemption:-

· Absolute - These do not require a test of public interest (see below) 

· Non-absolute - These do require a test of public interest 

Public Interest
In the majority of cases where an exemption applies to some or all the information requested, the Council would have to consider whether it must override the exemption, because it is in the public interest to release the information.  The public interest test involves considering the circumstances of each particular case and the exemption that covers the information.  The balance will lie in favour of disclosure in that information may only be withheld if the public interest in withholding it is greater than the public interest in releasing it.

Examples of absolute exemptions
Some examples of absolute exemptions relevant to the Council include the following:

- Information accessible to the applicant by other means, for example, all the     information that is included in the publication scheme 

- Court records 

- Personal information (where the applicant is the subject of personal information, the applicant already has the right of "subject access" under the Data Protection Act 1998). 

Exemptions where the public interest test applies
Examples of these include the following:-

· Information intended for future publication 

· Audit functions 

· Health and Safety Issues   

· Commercial Interest 

It is important to note that the right of access covers all recorded information held in any medium, e.g. on paper, computer disk, video or audio tape.  The right extends to third parties, subject to the Data Protection Act. It is retrospective, as it applies to all information held at the time of the request – this may be filed away in archives.  The request for information has to be in writing, which includes email, can be served on any part of the organisation, but does not have to state that it is a FoI request.

All documents produced for the Leader’s briefing are caught by the Freedom of Information Act, including documents that may have been withdrawn from the agenda. The agenda is, in effect, providing a “shopping list” for members of the public.  Even if an agenda item appears as an oral item, a member of the public may request any background documentation held by the Council regarding that item, notwithstanding that no report was submitted at the briefing.

In relation to the application of exemptions to the Leader’s briefing, there would appear to be two possibilities, as follows: -

(a) Information intended for future publication

Information that is to be published at a future date does not normally have to be disclosed. It is not possible to use this exemption where information is simply in draft or where future publication is uncertain.

(b) Prejudice to the proper conduct of public affairs

This exemption applies where the disclosure of information might inhibit free and frank discussion.  The Act requires a “qualified person” to make a judgment that public affairs will be prejudiced by disclosure and thus certify that the exemption is valid.  The “qualified person” is the monitoring officer.

It may be that part of the Leader’s briefing can have this exemption applied to it in order to allow free and frank discussion.

OPTIONS: 

The following options are submitted for consideration: -

(1) Continue with the current practice of treating all agenda items as confidential until a request is received, and then for each request to be considered individually.  The danger of this practice is that authors of reports, etc., are likely to be under the illusion that their documents are not available to the public; however, once a FoI request is received, in many instances, it will be difficult not to provide the information requested.  

(2) To use the “future publication” and “proper conduct of public affairs” exemptions, if necessary.

(3) To publish all reports routinely (except where access to a report clearly needs restricting, e.g. Business Expansion grant applications), which would acknowledge that the Act is based on an assumption that openness is in the public interest.

It is recommended that option (3) be adopted by having a “Not for Publication” section on the agenda.  Confidential items would be included in this section.  However, it must be stressed that this does not guarantee confidentiality; a FoI request may still be made in respect of such items as indicated in option (1) above.      
