Report of the Director of Corporate Services

Subject: Local Government Bill – Council Tax Provisions – Consultation

Background

In September 2003 the Office of The Deputy Prime Minister (ODPM) issued a consultation paper seeking views on the draft regulations and directions that will give effect to Part 6 (the council tax provisions) of the Local Government Bill in England. 

The ODPM stresses that this is not a consultation exercise on the policy behind the provisions of the Bill.

The ODPM invites responses by 29th October 2003 on the wording and effect of the regulations and directions. The consultation period is shorter than recommended in order that the regulations and directions can be made in time for local authorities to use these new powers in 2004/05. The consultation paper was not issue earlier as ODPM wanted to ensure that the primary legislation in the Local Government Bill would pass unamended.

The ODPM may also wish to publish responses to this consultation exercise in due course or deposit them in the Office's Library. All responses received will be published or deposited, unless a respondent specifically asks the Office to treat their response as confidential. Confidential responses will, nevertheless be included in any statistical summary of the numbers of comments received and views expressed.

Introduction

The council tax in England and Wales is provided for and governed by the

provisions of the Local Government Finance Act 1992 (“the 1992 Act”). Part 6 of the Local Government Bill will insert new sections 11A and 13A and amend Schedules 2 and 4 to the 1992 Act in respect to council tax discounts and enforcement. At the time this report is being drafted the Local Government Bill is nearing the completion of its passage through Parliament and the ODPM is seeking views on the secondary legislation that is necessary or

consequential to the new council tax provisions in relation to England. 

Attached at Appendix 1 is a copy of the consultation document, which includes the following drafts:

a) The Council Tax (Prescribed Classes of Dwellings) (England) Regulations

2003;

b) The Local Authority (Calculation of Council Tax Base) (Amendment)

(England) Regulations 2003;

c) The Collection Fund (Council Tax Reductions) (England) Directions 2003;

and

d) The Council Tax (Administration and Enforcement) (Amendment) (England)

Regulations 2003.

Current Discounts

Discounts are currently available for the following: -

Single occupiers – 25% discount

All but one occupier disregarded – 25%

Empty property – 50%

All occupiers disregarded – 50%

Single occupier disregarded – 50%

Some occupiers are disregarded for discount purposes. Examples of these are: - the severely mentally impaired, prisoners, occupiers for whom child benefit is payable, students and student nurses.

Proposed Regulations

On the following pages, details extracted from the consultation document explain the proposed regulations and at the end of each section is the question asked by ODPM.

A) The Council Tax (Prescribed Classes of Dwellings)(England) Regulations 2003

1. The Local Government Bill inserts new section 11A into the 1992 Act. This section will give the Secretary of State the power to prescribe classes of dwelling for which billing authorities may either reduce the current 50% council tax discount to a minimum of 10%, and for which they may reduce or completely remove it, in all or part of their areas.

2. The Council Tax (Prescribed Classes of Dwellings) (England) Regulations 2003 prescribe three classes of dwellings for these purposes - Class A, B and C. Classes A and B define those dwellings for which billing authorities may reduce the council tax discount from between 50% to 10% (second homes), and Class C those dwellings where they may reduce the discount to nil (long term empty homes).

3. Second homes are defined in Classes A and B (Regulations 4 and 5). These are dwellings that are no one’s sole or main residence and furnished. Class A dwellings are second homes where occupation is prohibited by law for a continuous period of at least 28 days in the relevant year, e.g. holiday homes or chalets subject to a planning condition restricting year round occupancy. Class B dwellings are second homes where occupation is not restricted. The definition of two classes will give local authorities more flexibility in determining changes in second homes discounts.

4. However the second homes for which the discount can be reduced do not include any dwelling that consists of a pitch occupied by a caravan or mooring occupied by a boat. Neither do second homes for which the discount can be reduced include dwellings where the liable person is also liable for council tax for another, job related, dwelling provided to him or his spouse by reason of their employment, i.e. tied accommodation (regulation 6 and the Schedule to the regulations). Nor will billing authorities will be able to reduce the discount for second homes owned by service personnel who live in a Class O exempt job-related dwelling (accommodation provided by the Ministry of Defense).

5. The definition of “job-related dwelling” has been taken from the Council Tax

(Prescribed Classes of Dwelling) (Wales) Regulations 1998 (S.I. 1998/105),

although the definition of “director” has been amended to reflect current legislation. (Welsh billing authorities already have power under section 12 of the 1992 Act to reduce from 50% to 25%, or remove, the discount for second homes falling within the classes prescribed in those regulations).

6. Long term empty homes, for which the discount can be reduced or removed, are defined in Class C (regulation 7). These are dwellings that are unoccupied and substantially unfurnished, and which are not exempt from council tax.

CONSULTATION QUESTION A.

The ODPM welcomes comments on whether the definitions of the prescribed classes of dwellings, and of job-related dwellings, are clear, workable and appropriate.

B) The Local Authorities (Calculation of Council Tax Base) (Amendment)

(England) Regulations 2003

1. English billing and major precepting authorities (e.g. county councils and police authorities) must calculate their tax base, (roughly speaking the band D equivalent number of dwellings in their area for which council tax is payable), in accordance with the provisions of the Local Authorities (Calculation of Council Tax Base) Regulations 1992 (SI 1992/612). The tax base calculated by a billing authority is then notified by it to any relevant major precepting authority, which aggregates the tax bases of the billing authorities in its area to arrive at its own tax base.

2. In calculating their tax base authorities take into consideration the reduction in council tax due to certain discounts. The fewer council tax discounts there are, the higher the tax base. A higher tax base gives the authority the choice of raising more money overall from council tax payers, or setting a relatively lower band D council tax.

3. It is the Government’s intention that where a billing authority chooses to reduce the second homes discount, both the billing authority and major precepting authorities should benefit from an increase in their tax base used in their council tax setting decisions. The tax base used in the calculations of revenue support grant payable to those authorities in the annual Local Government Finance Report will not be increased. Therefore both billing and major precepting authorities will benefit financially from the billing authority’s decision.

4. Where the billing authority reduces or removes the discount for long-term empty homes (dwellings in Class C of the regulations at Annex A of the Appendix), this will also be taken into account in calculating the tax base for council tax setting purposes. However, because the Government will also take this into account in the tax base used in revenue support grant calculations, the authorities will not receive the same financial benefits.

5. The Local Authorities (Calculation of Council Tax Base) Regulations 1992 will also need to be amended to take account of the fact that under the new section 11A, the discount on second homes and long term empty homes can be varied across a billing authority’s area or part of a billing authority’s area.

6. The Local Authority (Calculation of Council Tax Base) (Amendment) (England) Regulations 2003 regulations amend SI 1992/612 so that the tax base calculations take account of any change to the second and long term empty home discounts. At present to reflect the reduction in council tax caused by a discount an adjustment is made to the number of chargeable dwellings by applying the ‘appropriate percentage (25%). In the case of a second homes discount this is twice the appropriate percentage (50%). The amending regulations (regulation 2) will replace this with a new definition “a relevant percentage” to reflect the fact that under the new section 11A, a billing authority can reduce the council tax payable by percentages other than the appropriate percentage.

7. The amending regulations will also provide for the calculation of “the relevant amounts” by a billing authority for financial years beginning on or after 1 April 2004 (regulation 3). The relevant amount for each council tax band is a measure of the number of dwellings in that band after taking account of exempt dwellings and discounts. The council tax base for the whole of a billing authority’s area (item T in section 33(1) of the 1992 Act) is found by adding together the relevant amount for each council tax band and multiplying this by the authority’s estimate of its collection rate. When calculating the tax base for financial years beginning on or after 1 April 2004, the authority must take account of discounts under sections 11 and 11A of the 1992 Act.

CONSULTATION QUESTION B

We (ODPM) would welcome your views on whether the amending regulations will ensure that the tax base of both billing authorities and major precepting authorities will reflect the additional capacity to raise tax in the light of the billing authority’s decision to reduce the second home discount or reduce or remove the long term empty property discount.

C) The Collection Fund (Council Tax Reductions) (England) Directions 2003

1. The Local Government Bill inserts a new section 13A into the 1992 Act. This gives billing authorities the power to reduce the amount of council tax payable in respect to any chargeable dwelling in their area. They may reduce the tax payable to nil and apply it either on an individual or class of dwellings basis. This will allow the billing authority effectively to introduce local discounts and exemptions for local situations such as flooding and which are not already covered by the national discounts and exemptions.

2. It is the Government’s intention that the loss in council tax revenue resulting from the granting of local discounts and exemptions must be met by the billing authority and not passed onto the major precepting authorities.

3. Local authorities will not therefore be required to take account of any council tax reductions under section 13A in their tax bases. This is because if the reductions were taken into account, this would reduce the tax bases of both billing and major precepting authorities. It is intended for major precepting authorities to have to choose between setting lower budget requirements (while keeping council tax the same) or setting a relatively higher council tax, due to the billing authority’s decision under section 13A.

4. We therefore propose instead to make a direction (CT 98(5)/32) under our powers contained in section 98(5) of the Local Government Finance Act 1988 to require a billing authority to transfer from its general fund to its collection fund the amount by which the council tax has been reduced by local discounts and exemptions granted under the new section 13A.

5. Because the billing authority must include, along with its estimated expenditure, as part of its budget requirement under section 32(2)(e) of the 1992 Act, an estimate of amounts to be transferred from its general fund to its collection fund pursuant to a direction under section 98(5) of the Local Government Finance Act 1988, this will ensure the billing authority meets the whole cost of the discounts in its own budget requirement and council tax calculations.

6. The draft directions CT 98(4)/31, CT 98(4)/32 and CT 98(5)/33 are “tidying up” directions to ensure that if the authority has transferred too much or too little from its general fund to its collection fund, in respect of the cost of the extra discounts and exemptions under section 13A, during a financial year, it can transfer any excess back from the collection fund in the year or in a subsequent year, or make a further transfer. These should help prevent a collection fund surplus or deficit arising.

CONSULTATION QUESTION C

 We would welcome your views on whether these Directions will ensure that the loss of revenue caused by the granting of local discounts and exemptions will be fully met by the billing authority and not shared with the major precepting authorities.

D) The Council Tax (Administration and Enforcement) (Amendment) (England)

Regulations 2003

1. Schedules 2 and 4 to the 1992 Act give the Secretary of State various regulatory powers in relation to the administration and enforcement of council tax. The Local Government Bill will amend Schedules 2 and 4, to allow regulations to be made to:

a) provide for the quashing of liability orders issued in error;

b) allow the recovery of costs incurred during abortive distress or committal

procedures through attachment of earnings orders;

c) allow the amalgamation of charging orders; and

d) provide for the prescription of information that must be left by bailiffs when

levying distress;

e) require reductions in the council tax payable under the new section 13A of

the 1992 Act to be treated as discounts (where the reduction is of less than

100%) or exemptions (where there is 100% reduction) for council tax

administration purposes.

2. The regulations made under the provisions of Schedules 2 and 4 of the 1992 Act are the Council Tax (Administration and Enforcement) Regulations 1992 – SI 1992/613 (“the principal regulations”). These will be amended by the Council Tax (Administration and Enforcement) (Amendment) (England) Regulations 2003 (“the amending regulations”).

a) Quashing of liability orders

3. It can emerge, after a liability order has been made, that a mistake has occurred, for example, the taxpayer may later find receipts proving that he had paid. In such cases a billing authority will take no further action. However, some taxpayers view the liability order as an unwarranted stain on their character and demand that the order be deleted from the record. At present, this can only be achieved on application to a higher court. The cost involved is unwarranted where there is no dispute about the facts.

4. Clause 81 of the Local Government Bill will allow regulations to be made giving a magistrates’ court the power to quash a liability order if it is satisfied that the order should not have been made. This only applies where the local authority has applied to have the liability order quashed. It does not give council taxpayers a right to require magistrates’ courts to reconsider all liability orders made. It will also allow the magistrates’ court to substitute a liability order for a lower amount where it considers that a liability order could properly have been made had it been made for

that lower amount (which would include a sum for the costs incurred in obtaining the original order).

5. Regulation 5 of the amending regulations will insert a new regulation 36A into the principal regulations to enable the quashing of a liability order that has been made in error and the substitution of a liability order with one of a lesser amount.

b) Making of attachment of earnings order

6. Quite often, a local authority only finds out about a debtor's employment details late in the enforcement process, after a failed attempt to levy distress, during an application for a warrant to commit the debtor to prison, when the magistrates’ court must inquire into the debtor’s means (regulation 47(2) of the principal regulations).

At present only the outstanding amount of the council tax, plus a sum for costs for obtaining the original liability order, can be recovered through attachment of earnings. An attachment of earnings order cannot be made to include any costs incurred trying to levy distress after the issue of the liability order or any costs incurred during a committal hearing itself. Clauses 79(2) and (3) of the Local Government Bill will amend paragraph 5 of Schedule 4 to the 1992 Act to allow regulations to be made to enable billing authorities the recovery of costs incurred in trying to levy distress or incurred during the aborted committal proceeding through an attachment of earnings order.

7. Regulation 6 of the amending regulations inserts new regulation 37(1A) into the principal regulations allowing the recovery of costs incurred following an abortive attempt to levy distress or committal to prison via an attachment of earnings order.

c) Charging Orders

8. Billing authorities can apply to the county court for a charge against the debtor's dwelling for which the council tax remains unpaid, in respect of a liability order made by the magistrates' court. The principal regulations currently stipulate that at the time of the application for the charging order, at least £1,000 of the amount for which the liability order was made must remain outstanding. Clause 80 of the Local Government Bill will amend Schedule 4 to the 1992 Act, to allow regulations to be made to enable local authorities to aggregate two or more liability orders made against the same person to meet the £1,000 limit to enable an application for a charging order.

9. Regulation 9 of the amending regulations amends regulation 50 of the principal regulations to allow billing authorities to combine outstanding amounts under separate liability orders, each of less than £1,000, to enable an application for a charging order, provided the aggregate amount is more than £1,000.

c) Information relating to distress

10. Currently the principal regulations require local authorities to send certain specified information to debtors prior to the levy of distress. Clause 79(4) of the Local Government Bill will amend Schedule 4 to the 1992 Act to allow regulations to be made to prescribe information, which authorities or bailiffs must supply, to debtors when distress has been levied or when distress has been attempted unsuccessfully.

11. Regulation 7 of the amending regulations amends regulation 45(5) of the principal regulations. This will require bailiffs to hand to the debtor or to leave at the premises where distress is to be levied a copy of the warning letter that was sent to the debtor at least 14 days before the visit.

12. Regulation 8 of the amending regulations inserts new regulation 45B into the principal regulations. This will require bailiffs to provide the debtor with information about the courses of action available to the debtor if he is aggrieved by the levy or attempted levy of distress, including contact details for the billing authority, name of the certificated bailiff with contact details of the bailiff company, time and date of visit, charges incurred to date, and the fact that a further visit may be required and further costs incurred. It will also require the bailiff to supply information that an unsuccessful attempt was made to levy distress for unpaid council tax, and the appropriate amount owing, where such an unsuccessful attempt is made.

e) Treatment of reductions in the council tax payable under section 13A of the 1992 Act for administration purposes

13. Schedule 2 to the 1992 Act allows regulations to be made relating to council tax administration. In particular it allows regulations to be made requiring the billing authority to supply certain information to the tax payer, or person who would be the tax payer were the dwelling not exempt, and to require the billing authority to take steps to ascertain whether any discounts or exemptions are applicable before sending out council tax bills.

14. Paragraph 53 of Schedule 6 to the Local Government Bill will amend Schedule 2, so that the where the council tax payable is reduced under the new section 13A inserted by the Bill, the dwelling is treated for the purposes of powers to make administration regulations, as exempt (where the reduction is 100%) or subject to a discount (where the reduction is less than 100%).

15. Regulation 3 of the draft amending regulations will make clear that references to discounts and exemptions in the principal regulations include reductions under the new section 13A.

16. Regulation 4 of the draft amending regulations will amend the principal regulations so that billing authorities will be required to take reasonable steps to ascertain whether any reduction (other than a 100% reduction) under section 13A applies before calculating the chargeable amount.

CONSULTATION QUESTION D

Your views are invited on whether the regulations will achieve the intended objectives.

E. The Council Tax and Non Domestic Rating (Demand Notices) (England)

(Amendment) Regulations 2003

1. The Office of the Deputy Prime Minister is about to make new regulations

concerning the content of council tax demand notices. It is proposed that these regulations will be amended in two ways.

2. First, we propose to amend the regulations to ensure that from 1 April 2004, council tax demand notices must include a statement concerning discounts changed under new section 11A or granted under new section 13A of the 1992 Act in the same way as is required for discounts granted under section 11. This is a small amendment and so no draft regulations have been included with this consultation paper. 

3. Second, we propose to amend the regulations to ensure that in areas where there is a combined fire authority (CFA) precept from 1 April 2004, the council tax bills will make clear by means of a footnote that the required year on year comparison for some lines is not on a comparable basis. It would be difficult for affected authorities to provide figures on a comparable basis because of the assumptions they would need to make about levels of budgets, grant, balances and other matters. However the total council tax figure will be on a comparable basis. It was therefore concluded that a footnote was the most appropriate way of informing council taxpayers.

4. A proposed text of the addition to the 2003 regulations set out at Annex E of the Appendix. The first element relates to a bill where the CFA is currently funded by a unitary authority and there are no local precepts; the second element relates to a bill where the CFA is currently funded by a unitary authority and there are local precepts; the third element relates a bill to where the CFA is currently funded by a county.

CONSULTATION QUESTIONS E(i) & (II)

Your views are invited on whether council tax demand notices:

(i) Should show discounts changed under new section 11A or granted under new section 13A of the 1992 Act in the same way as is required for discounts granted under section 11. 

(ii) in areas with a combined fire authority (CFA) should show that the year on year % increase figures are not comparable for the CFA and the county or unitary authority, which previously funded it. 

SUMMARY OF CONSULTATION QUESTIONS AND COMMENT ON THE PROPOSED RESPONSE

A) The Council Tax (Prescribed Classes of Dwellings) (England) Regulations

2003

We would welcome comments on whether you think the definitions of the prescribed classes of dwellings, and of job-related dwellings, are clear, workable and appropriate (see section A above)

Comment: These definitions appear to meet the requirements of the proposed legislation.  

In the case of second homes, there is a financial incentive for authorities to reduce the discount given, as the LA will retain any additional income received. The number of second homes in Salford is estimated to be very low so the financial benefit would be insignificant.

For empty properties in the longer term, there is no financial incentive to reduce the nationally set 50% discount as the council tax base will be adjusted and used in the calculation of the revenue support grant.

B) The Local Authorities (Calculation of Council Tax Base) (Amendment)

(England) Regulations 2003

We would welcome your views on whether the amending regulations will ensure that the tax base of both billing authorities and major precepting authorities will reflect the additional capacity to raise tax in the light of the billing authority’s decision to reduce the second home discount or reduce or remove the long term empty property discount.

Comment: These definitions appear to meet the requirements of the proposed legislation. The comments for A above in relation to the affect on LA’s tax base calculations also apply here.

C) The Collection Fund (Council Tax Reductions) (England) Directions 2003

We would welcome your views on whether these Directions will ensure that the loss of revenue caused by the granting of local discounts and exemptions will be fully met by the billing authority and not shared with the major precepting authorities. 

Comment: The provision for locally defined discounts allows the flexibility to grant discounts for local circumstances e.g. floods. 

It appears that the Definitions have the desired effect as in these cases the council tax base would not be adjusted but the cost of awarding discounts will form part of the LA’s budget requirement. 

D) The Council Tax (Administration and Enforcement) (Amendment) (England) Regulations 2003

Your views are invited on whether the regulations will achieve the intended objectives.

Comment: These regulations appear to achieve the intended objective and also provide LA’s with the opportunity to recover the cost of some recovery actions, which have previously been unavailable.

E. The Council Tax and Non Domestic Rating (Demand Notices) (England)

(Amendment) Regulations 2003

Your views are invited on whether council tax demand notices:

(i) should show discounts changed under new section 11A or granted under new section 13A of the 1992 Act in the same way as is required for discounts granted under section 11. 

(ii) in areas with a combined fire authority (CFA) should show that the year on year % increase figures are not comparable for the CFA and the county or unitary authority, which previously funded it. 

Comment: It is reasonable to include reference to all available discounts with the council tax bill, as is currently the case with discounts granted under section 11.

The second part of this question does not affect Salford.

Overview of Comments

The policies appear to give the LA greater flexibility in deciding the amount of discount applied to second homes, long-term empty property and in granting locally determined discounts.

The financial incentive relating to reducing second homes discounts would generate additional income for the LA. 

In respect of long-term empty property the costs of reducing discounts will effectively be borne by the LA and therefore the City Council will need to consider the implications of this.

The Council Tax enforcement policies appear to be sensible amendments to the existing rules and will give the LA greater powers in this area. While helpful in account management, the changes are not thought to have a significant impact on income generation.

Recommendation

Members are requested to note the content of this report and the attached Appendix and confirm that a response may be sent to ODPM based on the above comments.

Alan Westwood

Director of Corporate Services
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