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REPORT OF THE DIRECTOR OF CORPORATE SERVICES



TO THE LEAD MEMBER FOR CORPORATE SERVICES 

ON TUESDAY, 28TH OCTOBER, 2003


TITLE :
ODPM CONSULTATION PAPER - DRAFT CAPITAL FINANCE REGULATIONS

RECOMMENDATION :
That the proposed response to the consultation paper is approved.


EXECUTIVE SUMMARY :

The ODPM has issued draft regulations governing the operation of the new capital finance system which will come into operation on 1st April, 2004 pursuant to the recent enactment of the Local Government Act 2003 and is seeking local authorities views.

This report sets out the key issues from the draft regulations and a proposed response.


BACKGROUND DOCUMENTS :
Letter from ODPM entitled " The Local Authorities (Capital

(Available for public inspection)
Finance and Accounting) (England) Regulations 2003" dated




28th July, 2003 


ASSESSMENT OF RISK :
Low



SOURCE OF FUNDING :
Affects the Capital Programme and Revenue Budget



LEGAL ADVICE OBTAINED :
None 



FINANCIAL ADVICE OBTAINED :
This report has been prepared by the Head of Finance



CONTACT OFFICER :
John Spink

Tel No : 793 3230








E-mail : john.spink@salford.gov.uk

WARD(S) TO WHICH REPORT RELATE(S) :
Potentially all


KEY COUNCIL POLICIES :
Budget Strategy


REPORT DETAILS

1. INTRODUCTION

The Local Government Act 2003 was recently enacted by Parliament and introduces new arrangements for the operation of local authority capital finance with effect from 1st April, 2004.

The Act gives a range of enabling powers, which will be supported by regulations on detailed aspects of its operation.
The ODPM has issued draft regulations governing the detailed operation of the new capital finance system and is seeking local authorities views by 29th October.

The draft regulations will form one of a number of statutory documents which local authorities will need to heed and have regard to under the new capital finance system on which the Government has consulted in recent months and in respect of which appropriate responses have been made, ie :

· The Local Government Act 2003

· The Capital Finance Regulations

· CIPFA's Prudential Code for Capital Finance

· Revenue Support for Local Authority Capital Finance (via RSG settlements)

· Housing Subsidy Determinations.

The draft capital finance regulations now complete the picture.

2. KEY FEATURES

The key features of the draft capital finance regulations are as follows :-

· Will give statutory backing to CIPFA's Prudential Code for Capital Finance and Treasury Management Code.

· There will be amendments to how the value of capital expenditure by a local authority controlled or influenced company will rank as local authority capital expenditure, which will be the subject of guidance from CIPFA.

· How credit arrangements are to be treated - to be known as "qualifying liabilities" - defines what counts or does not count, and how to calculate the cost. Retirement benefits are specifically excluded. The cost of a credit arrangement is to be treated as a sum borrowed.

· What will be treated as capital receipts additional to the definition in the Act. Will include repayments of loans and grants to a local authority which they have made for capital purposes, eg to housing associations, and disposal of mortgage portfolio. Will exclude capital receipts (and notional capital receipts) less than £10,000.

· New pooling arrangements for right-to-buy (RTB) capital receipts to be redistributed back to local authorities by Government to enhance capital spend according to need. 75% of RTB and 50% of housing land receipts to be pooled. Pooled receipts may be reduced by related administrative costs.

· Voluntary transfers to registered social landlords are excluded from pooling, as are other housing receipts if they are used for capital expenditure on affordable housing and regeneration. 

· Local authorites can choose to use non-pooled receipts to finance capital expenditure or redeem debt or credit liabilities.

· A "capital allowance" can be established for capital expenditure on affordable housing and regeneration incurred up to 3 years after disposal of the interest in enhancing the value of that housing land, and can be reduced when it is drawn on to set against the capital receipt. The definition of regeneration is drafted in such a way as to allow a wide interpretation.

· Non-monetary receipts, except for housing nomination rights, will be treated as a notional receipt for pooling purposes. A pooling payment of a non-monetary receipt will be treated as capital expenditure.

· RTB receipts may be reduced by repurchase costs :




                     - where the purchaser sold back an ex-RTB dwelling and exercises RTB on another dwelling

- where an ex-RTB is repurchased within 5 years and sold again within 3 years of repurchase.

· Non-housing and non-pooled receipts may be used to meet capital expenditure, repay debt or meet any credit arrangement not charged to a revenue account.

· Computer software is an added category of permissible capital expenditure.

· The Minimum Revenue Provision (MRP) for debt repayment is to continue for general fund in much the same way but with a new basis being the Capital Financing Requirement in place of the Credit Ceiling and some transitional differences. MRP is no longer required for the HRA. A voluntary higher charge than MRP continues to be permissible.

· Commutation will continue but be discretionary. There is a new, "simplified" formula. Where the commutation adjustment reaches the point where it exceeds MRP then self-financed borrowing will be permissible, provided it is affordable, and capitalisation directions will be available to meet the outstanding revenue losses.
3. PROPOSED RESPONSE

General

There are no fundamental issues with the details set down in the draft regulations and the comments set out below are designed as much as anything else to seek clarification over the detailed operation of the regulations or to suggest possible detailed amendments. 

Local authority companies

Credit arrangements.

The new prudential regime will no longer require cash-backed resources to be set aside to fund these capital transactions, but will still require a revenue affordability test, and this is welcomed. However, this now means that, in practice, the requirement to count these as capital transactions under the prudential tests will largely be irrelevant as local authorities will include them both in their capital financing requirement as well as in their capital expenditure. It is therefore suggested that these requirements are removed from the draft regulations.

Pooling of Right-to-Buy Receipts 

The timing of the paying over to the pool within 3 working days of the quarter dates appears to be tight and could provide some local authorities with difficulties in complying. A more reasonable timescale might be 10 working days. Also, would there be any penalty for late payments to the pool?

In terms of offsetting administrative costs against pooled receipts, clarification is required as to whether interim estimates or the application of unit transaction costs will be permissible, particularly for interim payments to the pool prior to audited returns.

Definition of Capital Receipts

Clarification is required in relation to capital receipts from the disposal of mortgage portfolios as to whether this includes the redemption of a mortgage by an individual borrower where the balance remaining exceeds £10,000 (assuming that the new £10,000 de minimis limit would preclude such a repayment being counted as a capital receipt where it was less than this threshold).

Permissible Capital Expenditure

The decision to include the costs of acquisition and preparation computer software is welcomed. However, for clarification, it would help if the regulations also specifically mention computer hardware and, in relation to computer software, include any work ancillary to the acquisition and preparation of computer software, eg implementation services.

It would also be valuable to certain local authorities who may be planning to use prudential borrowing for invest to save purposes, but where an asset may not be created, for such expenditure to be permissible capital expenditure. An example of such expenditure would be redundancy and compensation payments to staff which may generate revenue savings, which currently and under the draft regulations, would require the Secretary of State's consent.

MRP

The proposal not to require the HRA to make an MRP and only to make this discretionary is contrary to good accounting and treasury management practice and creates inconsistency between the General fund and the HRA. Whilst the proposed financial arrangements for the HRA aim to provide housing authorities with additional major repairs allowance which should provide funding for debt repayment, in practice local authorities will utilise this funding for investment in its housing stock, with the result that little or no housing debt will be repaid. The MRP for the HRA should therefore continue to be a mandatory rather than a discretionary requirement.

RECOMMENDATION

That the proposed response to the draft regulations be agreed.

ALAN WESTWOOD

Director of Corporate Services
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