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Strategic Planning & Performance Management User Group Constitution

1.
Background

a) As part of the Office of the Deputy Prime Minister (“ODPM”) National Project to assist Local Authorities in delivering e-government, a Performance Management Framework known as Excelsis was developed and delivered by St Helens Metropolitan Borough Council through the ODPM’s National Workflow Project.  

b) In August 2005, the ODPM formally assigned all Intellectual Property Rights and ownership   in  the Performance Management Framework to St Helens Council.

c) St Helens has responsibility to proactively manage the ongoing development of Excelsis on behalf of the User community as well as its’ own organisation.

2.
Objectives 

The key objective of the User Group is to manage and promote the use of best practice in the Strategic Planning and Performance Management through the exploitation of the Excelsis Software solution and management framework.

The products were developed with the assistance of LGOL National Project funding, and the User Group now has the responsibility of ensuring that the products developed thereunder are sustained by further developments in line with evolving requirements through the Public Sector.

3. 
Purpose

The purpose of the User Group is to:

· Promote the Performance Management Framework to Local Government and associated bodies.

· Pool resources and expertise where appropriate.

· Maximise impact, reduce duplication and cost through working in partnership.

· Share knowledge and ideas in order to develop the Performance Management Framework.

· Share in the development costs and management of the Performance Management Framework.

· Utilise and capitalise on the status, experience and credibility of all User organisations.

· Secure Best Value for all Public Sector organisations choosing to use the Performance Management Framework.

In order to achieve these Objectives and Purpose, typical activities of the User Group will include:

· Maintain and upgrade the Excelsis software as necessary to ensure it is kept fully up to date.

· Provide ongoing support to member authorities with regard to both the implementation of the Excelsis software and the performance management consultancy methodology.

· Provide a forum for discussion of matters of common interest and concern amongst members.

· Ensure that the knowledge, skills and expertise necessary to maintain and develop the Excelsis software are shared, promoted and protected for the benefit of User Authorities. 

· Carry out work in accordance with the User Group’s approved work programme.

· Examine and provide comment on issues which are associated with performance management in the public sector.

· Develop links with other bodies who have an interest in performance management.

4. 
Definitions

Products 

· the Excelsis software, both Microsoft Active Server pages web Version and Lotus Domino Version in both object and source code versions.

· Management Support Package, including but not limited to the business implementation guide, training user guides, communications strategy and training modules.
· Project management products, such as specifications, project logs etc.

· System Documentation, including system installation and user guides.

· Any other incidental material and literature that is produced to support the development and sustainability of the group, such as marketing and/or cultural  materials etc.

User Authority

Any public sector body that has made a clear commitment to joining and supporting the User Group and adopting the Products for its own internal use.

Executive Committee

The body of User Authorities set up in terms of this constitution to exercise certain executive functions in accordance with the terms hereof.

User Group

The constituted body of User Authorities

Approved Suppliers

Any approved commercial organisation that supports the User Group.

Accountable Body

The organisation that provides the exchequer function on behalf of the User Group.

Intellectual Property Rights

Means copyright and other intellectual property rights, howsoever arising and in whatever media, whether or not registered including (without limitation) patents, trademarks, service marks, trade names, registered design and any applications for the protection or registration of these rights and all renewals and extensions thereof throughout the world.

5.
Membership

The User Group will consist of fully paid up members that have committed to the use, ongoing development and management of the Products.

The following arrangements apply in relation to membership of the User Group:

· In order to be eligible for full membership, the applicant should be a public sector body which has made a commitment to implementing the Excelsis Products within their organisation.

· Membership applies to the organisation, rather than individuals.

· New members may join the User Group subject to the acceptance of the User Group constitution by the new member. 

A member may resign from the User Group with a minimum of 6 months’ notice, commencing from the date upon which the Accountable Body receives a written notice of resignation. 

· Members shall at all times comply with the terms of this constitution and shall make all reasonable endeavours to support the objectives and purpose of the User Group.

· Approved Suppliers are not full members, but act as service providers to the User Group on terms to be approved by the Accountable Body.  These arrangements will be periodically reviewed. 

· Approved Suppliers may be invited to meetings of the User Group and, if so, in the interests of probity or conflict of interest, may at the discretion of a majority of members attending the meeting be excluded from certain agenda items.

6.
Respective Roles

Accountable Body 

St Helens MBC will act as the Accountable Body for the User Group and shall:

· Provide the Exchequer function for the User Group.

· Enter into and manage contracts on behalf of the User Group with the authority of the Executive Committee.

· Hold Intellectual Property Rights or other assets procured on behalf of and for the benefit of the User Group.

· Administer the licence arrangements set up or to be set up as the vehicle for licensing the Products in terms of this constitution.

· Provide such administrative and secretarial support to the Executive Committee and the User Group on such terms and as may be agreed in advance with the Executive Committee to be agreed annually in advance and set out as per the Annual Business Plan and Budget.

· Co-ordinate the marketing of the Products in accordance with the Annual Business Plan and Budget.

· Facilitate the development and ongoing maintenance of a User Group Web-site.

In the event that the Accountable Body wishes to resign office, it shall serve not less than 12 months notice of its intention to do so upon the Executive Committee. The Accountable Body shall then work in good faith with the Executive Committee to develop and agree an appropriate exit strategy which shall include the transfer of Intellectual Property Rights to such other Accountable Body or legal entity as the Executive Committee shall determine. The Accountable Body shall execute such documents as may be reasonably necessary to facilitate any such transfer and exit.

User Group Chair
The User Group Chair and Vice-Chair will be responsible for managing the Executive Committee and the User Group with the support of the Accountable Body. Only members of the Executive Committee including the Associate Members are eligible for the Chair and Vice-Chair. The Chair and Vice-chair will be in office for a period of 12 months, and subject to democratic election and/or re-election by the User Group at the AGM. 

The Chair shall prepare an annual report on the activities and performance of the User Group.

Executive Committee

The Executive Committee will comprise duly nominated/appointed representatives of the following authorities 

1. St Helens

2. Sefton

3. Salford

4. Tower Hamlets

5. Angus

6. Merseyside Waste Disposal Authority

plus an additional two Associate Members to be appointed by the Associate Members on an annual rotating basis. In the event of the resignation of a member of the Executive Committee, a replacement shall be elected by the Associate Members.

The Executive Committee will be responsible for carrying out the following functions

· Implementing the Annual Business Plan and Budget.

· Implementing changes approved by the Associated Members.

· Authorising urgent changes where it is not practical or possible to await the next User Group meeting, provided that the Executive Committee shall report same to the User Group at the next meeting.

Associate Members

Membership is open to any User Authority or public body that is willing to implement the Performance Management Framework and which agrees to adhere to this User Group Constitution (“Associate Members” or “Members”). Members will be expected:-

· To participate in developing the system in a collaborative manner. 

· To provide feedback, suggest improvements and recommend changes to the system.

· To work with commercial partners to develop the Products and to provide advice to potential new users of the Products.

· To participate in User Group meetings and attend dissemination events where practical.

· To act as reference sites and support other public bodies that may wish to adopt the Excelsis Performance Management System.

· To make a financial contribution to the running of the project and the development of enhancements to the Products. 

Any development costs in addition to the annual fees will be discussed and agreed at the appropriate User Group meeting.

Approved Suppliers 

Approved Suppliers may be appointed from time to time for the provision of the following services:

- Software Development and Maintenance

- Marketing

- Management Consultancy

By way of example, Approved Suppliers may be appointed for the purpose of:

· Managing the software testing and quality assurance processes.

· Providing technical support in relation to Excelsis software.

· Providing a helpline facility for technical software queries.

· Undertaking software upgrades to ensure the system remains up to date.

· Maintaining up to date technical documentation.

· Maintaining up to date methodology documents for the performance management framework.

· Maintaining and/or hosting a user group website and bulletin board.

· Keeping a record of Frequently Asked Questions and providing solutions to these issues.

· Organising publicity events to promote the performance management software and methodology.

· Developing and disseminating good practice as part of the work programme and other consultancy work as required.

· Providing training on how to implement the software and dealing with the associated organisational issues, through its work with individual members.

· Achieving agreed Service Level Agreements put in place covering key elements of service provisions such as but not limited to

· Call-logging; fault acknowledgement; web-support

· Maintenance service

· Bug-fixing

· Help-desk performance

· Support staff/Member ratios

· Such other functions as may be determined by the User Group from time to time.

All Approved Suppliers shall be appointed in accordance with procurement best practice and in accordance with best value principles for local government. Appointed Suppliers may be appointed on a non-exclusive basis.

Any performance issues arising shall be raised with the Executive Committee who shall  agree in conjunction with the Accountable Body what action if any should be taken. 

7.
Operational Structure 

The following arrangements apply in relation to the operational structure for the User Group:

Meetings

An AGM will be held annually to set priorities, a work programme and outline Business Plan and Budget for the following 12-18 months. The Executive Committee shall be responsible for drafting the Budget and Business Plan in conjunction with the Accountable Body for discussion by the User Members at the AGM. The outline draft shall be circulated to Associate Members not less than 21 days before the AGM.

Ordinary User Group Meetings shall be held three times per year to discuss issues arising, and consider progress of the Business Plan and Budget. Possible amendments or variations to the Products development or direction shall be discussed and voted upon. 

The conduct of meetings shall be as follows:

· One representative  appointed by each member to sit on the User Group and vote, with substitutes also being permitted.

· All members have equal voting rights and if a member is unable to attend a meeting, a proxy vote is permitted in person or absentia.
· Votes shall be carried by a straight majority. 

· Non-voting observers from other bodies sympathetic to the aims and objectives of the user group shall also be permitted to attend meetings, by invitation and subject to the wider agreement of the User Group only.

· Members will be provided with at least 21 days notice of the date of ordinary User Group meetings with not less than 10 days notice being provided in the case of extraordinary meetings.

· The Chair and Vice Chair will serve for a period of 12 months  with there being no restrictions on the number of terms the Chair or Vice Chair may serve.

· An extraordinary meeting of the User Group may be held if at least 50% of members put such a request in writing to the Chair. Such meetings may y be arranged to discuss:

· Changes to the User Group’s constitution.

· The termination of the User Group.

· Anticipated budget shortfalls in any financial year.

· Admission of new members and/or exclusion of existing members.

· Any other matter of significance which is perceived could compromise or prejudice the aims and objects of the User Group

· The User Group shall be responsible for:

· Approving and making changes to the user group’s constitution.

· Setting up subordinate bodies e.g. a technical upgrade committee, and monitoring their work.

· Directing work required by the User Group in the furtherance of its aims and objectives.

· Approving changes to the membership of the User Group and settling disputes associated with membership.
· Agreeing the annual work programme and budget of the User Group.
· Setting the annual subscription.

· Approving the appointment of contractors and consultants to the list of Approved Suppliers.

· Approving the letting of contracts.

· Agreeing the annual accounts.

· Where urgent action is required on behalf of the User Group and delay would be prejudicial to its interests, the Chair and Vice Chair shall be entitled to take action on behalf of the Executive Committee provided that the matter is reported in full to the next available meeting of the User Group. 

· Changes to the constitution shall require a majority vote of not less than 66% to be carried.

8.
Subscriptions

There will be future costs involved in maintaining and developing the Products, as well as the management of the User Group. The wider the user base, the greater the benefits will be for individual members, both in terms of the sustainability of the Products and economies of scale.

The following arrangements will apply in relation to subscriptions for the User Group:

· The Accountable Body will maintain a set of accounts on behalf of the User Group. 

· The Executive Committee shall determine the subscription in order to recover proposed net expenditure to be incurred by the Accountable Body in accordance with the Business Plan and Budget, including such reasonable contingency sum as the Executive Committee may determine. 

· The annual subscription shall be allocated on an equitable basis to be determined by the Executive Committee, for example, according to the population size of the member authority. Associate Members who are not local authorities may be charged on some other equitable basis to be determined by the Executive Committee.

· If due to unforeseen circumstances the Accountable Body anticipates a shortfall in any financial year it shall immediately notify the Executive Committee which shall immediately call an extraordinary meeting to discuss a proposed course of action which may include the deferral of projected work on the Products or an additional levy to be charged on members.

· Any over-recovery of expenditure will be maintained by the Accountable Body on behalf of the User Group as reserves for future use.

· Providing that over 50% of the total membership of the User Group agrees, the subscription shall be binding on all members, save that in the event that it is proposed to increase the annual contribution by more than 5% in any year, any member may serve notice of its intention to resign membership with immediate effect. 

· A new member joining part way through a year shall be liable to pay the annual subscription at a rate determined by the User Group, calculated in proportion to the benefits to be obtained from membership in the remainder of the year.

· Members resigning from the User Group shall not be entitled to any refund of any annual subscription paid in advance for the year during which notice is served.

· The membership subscription shall be billed and paid for on an annual  basis or on such other basis as shall be agreed by the user Group. St Helens to hold revenues received in an appropriate interest bearing account for the benefit of the User Group.

· The Accountable Body shall make its accounts and any contracts or other documentation produced in connection with the User Group available for inspection on request to any member or to its accountants or auditors. 

9.
Dispute Resolution

Under this constitution, members of the User Group agree to promote good relations and to attempt to settle any dispute by means of mediation.  Any significant dispute shall be referred in the first instance to the Chair, which will have authority to resolve the dispute as soon as reasonably practicable, by whatever means they see fit.

If the Chair fails to resolve the dispute within one month, a member may propose in writing to the other members that they attempt to settle the dispute by way of mediation in accordance with the Centre of Effective Dispute Resolution, 70 Fleet Street, London EC4Y 1EU - Model Mediation Procedure.  The costs of any mediation shall be shared equally between all members unless the Mediator appointed to consider the dispute determines otherwise.

None of the members in dispute may commence Court proceedings in relation to a dispute arising out of this agreement until they have attempted to settle such dispute by mediation and that mediation has terminated.

Should a member be in material breach of any of its obligations under the constitution, the Chair shall serve on that member a written notice outlining the nature of the breach and requiring that it be rectified within one month. It may then resolve to terminate membership by serving not less than two months’ notice on the member if the breach has not been remedied.

10.
Declaration of Interests

Should a member or their representative become aware that they have a financial or pecuniary interest, direct or indirect, in any proposed contract or other matter to be considered at any formal meeting of the User Group then they shall:

· Disclose this interest to the meeting and not participate in any consideration or discussion of the matter or vote on any question with respect to it; and

· Unless the meeting invites them to remain, withdraw from the meeting.

11.
Termination of the User Group

Any member may propose the termination of the user group by service of a Notice of Termination upon the Chair. The User Group shall debate this notice. Should the notice be approved by at least 75% of the User Group, it will take effect subject to not less than six months' notice.  Proxy voting will not be permitted on votes of this nature.

The User Group shall also terminate should it become or be perceived that it is unlawful to continue by any legislation or any relevant court judgement.  Should the termination of the User Group be approved and any costs are incurred as a result of this decision, these costs shall be borne equally by all members.

Should the termination of the User Group be approved, any assets and liabilities shall be distributed or met by members (at the time of termination) in proportion to their share of subscriptions paid.

12.
Legal Status

As the User Group is an unincorporated association it is not legally empowered to contract with a third party.  It will therefore be necessary for the Accountable Body to contract as necessary with third parties for the delivery of the User Group’s work programme in accordance with the terms of this User Group Constitution.  The Accountable Body will be reimbursed for any such expenditure from the subscriptions paid by User Group members. Expenses incurred by the Accountable Body for the provision of secretarial or other administrative services in support of the User Group shall be charged at such rates and in accordance with such rates and budget as shall have been approved in advance by the Executive Committee.

13.
Intellectual Property Rights 

Intellectual Property Rights (“IPR”) in and to the Products vests in the Accountable Body, subject always to the common interest of the User Group and all Associate Members therein and thereto. The Accountable Body agrees to hold all such IPR and any additional or new IPR created by any Authorised Supplier or any other party on behalf of and for the benefit of the User Group.

The Accountable Body shall maintain a master copy of the Products in both object and source code versions together with all relevant manuals and technical documentation necessary to allow a user to run, develop and support the Products and which shall be accessible by and made available to any Member on request.

The Accountable Body shall immediately make available the current version of the said Products and all supporting documentation to each fully paid up Associate Member, who shall by its membership of the User Group and on execution of this constitution be granted a perpetual, non-exclusive license to use the Products for its own business purposes. Further releases shall be made available to Members as and when they are issued.

An Associate Member who resigns from the User Group may continue to use, develop and maintain the Products including the source code for its own business purposes either itself or in conjunction with another supplier but shall cease to be entitled to any subsequent upgrades or support in terms of this constitution.

The Accountable Body shall provide additional copies of the Products including the source code as may be requested by a Member from time to time, subject to payment of such reasonable administration charges as may incurred by the Accountable Body and approved by the Executive Committee.Associate Members may not at any time assign, transfer, sell or otherwise dispose of the Products to any third party or grant rights of any nature in favour of any third party.

Nothing in this constitution shall prevent any Member from carrying out any changes to the Products including the source code as used by that Member either itself or in conjunction with any other supplier, save that the Member shall be responsible at its own cost for supporting a version of the Products that is out of step with the User Group as a whole.For the avoidance of doubt the rights afforded by this section shall subsist notwithstanding the resignation of the Accountable Body from the User Group or termination of the User Group for whatever reason.

The Executive Committee may from time to time issue guidelines as to the type and nature of changes that may be made to the Products which should not affect support or performance.

14.
Liability

Where the Accountable Body or the Executive Committee are acting on behalf of the User Group, the Associate Members shall indemnify the Accountable Body and the members of the Executive Committee in proportion to their contribution rate against liability for loss, damage or injury arising from any act or omission of the Accountable Body or member of the Executive Committee acting in good faith in the course of their duties in terms of this constitution (except and to the extent that it may arise out of the act, default or negligence of the Accountable Body or member of the Executive Committee).

15.
Financial Issues 

A reserve for contingencies shall be maintained up to a maximum of 25%  of total subscriptions in any one financial year, to address the potential impact of the non- payment of subscriptions and/or any other unforeseen circumstances.  Further specific contingencies can be added over and above the 25% for unforeseen expenditure, where the User Group deems them appropriate.  

The Chair shall report to the User Group on the likely extent of any overspend of the total annual subscription.  A properly approved drawing on the contingency reserve must cover any such overspending in advance.

16.
Purchasing

No orders may be placed by the Accountable Body for which there is no provision in the approved budget. Orders should be raised on the Accountable Body’s financial system immediately.

The contract standing orders and Financial Regulations of the Accountable Body will apply to the User Group. 

17.
Expenses

The User Group is under no obligation to meet the expenses of employees of members attending meetings of the User Group and no compensation will be due to members for the time which employees will be away from their normal place of work. 

Accommodation, travel and subsistence expenses will be met by the User Group only in respect of business trips undertaken on user group business and direct out of pocket expenses shall be required to be approved in advance by the Executive Committee.
Agreement

By entering this agreement with St Helen’s Council as the Accountable Body the undernoted authority agrees to the terms of the Strategic and Performance Management Framework User Constitution as set out in this document

Signed: - 

For and on behalf of 



For and on behalf of

St.Helens Council


Signed: _____________________

Signed:__________________

Name: ______________________

Name:___________________

Position: ____________________

Position:_________________

Date: _______________________

Date:____________________

Nominated Liaison Officer;

Name: _________________

Position :________________
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