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	ITEM NO.


	REPORT OF THE LEAD MEMBER FOR

CUSTOMER AND SUPPORT SERVICES



	TO LEAD MEMBER BRIEFING MEETING ON 7th MARCH, 2005

TO CABINET BRIEFING ON 22ND MARCH, 2005



	TITLE :

	INDEMNITIES FOR MEMBERS AND OFFICERS

	RECOMMENDATIONS :

1. THAT the Cabinet agrees to the giving of an indemnity to Members and Officers to the full extent possible under the new regulations.

2. THAT the Deputy Director for Customer and Support Services, in consultation with the Lead Member for Customer and Support Services, be authorised to settle the precise terms of the indemnity following discussions with the Council’s Insurers.



	EXECUTIVE SUMMARY :

Recent regulations have clarified and extended the powers of the Council to give indemnities to Members and Officers in respect of liabilities arising during the course of their duties.  The report provides information on the regulations and asks the Cabinet to agree to the granting of indemnities to the full extent possible under the new powers.



	BACKGROUND DOCUMENTS :



(available for public inspection)

The Local Authorities (Indemnities for Members and Officers) Order



	ASSESSMENT OF RISK :




1. There is a high risk of litigation in the current climate, particularly in respect of corporate manslaughter or charges of bad commercial deals.  It is important that these are mitigated wherever possible.

2. There is a high risk of Members and Officers being personally liable if such indemnities are not secured.

3. There is a high risk to Members and Officers if they are unable to obtain proper representation if allegations of liability arise.



	SOURCES OF FUNDING :
Council’s Insurers.



	LEGAL ADVICE OBTAINED :
ALAN R. EASTWOOD






Deputy Director of Customer & Support Services



	FINANCIAL ADVICE OBTAINED :
JOHN SPINK







DON SIMPSON



	CONTACT OFFICER :

ALAN R. EASTWOOD






Deputy Director of Customer & Support Services






Telephone Number : (0161) 793 3000




	WARD(S) TO WHICH REPORT RELATE(S) :

ALL



	KEY COUNCIL POLICIES :



-





	1.
	BACKGROUND



	
	1.1
	The ability of Local Authorities to give an indemnity to Members and Officers has always been shrouded with ambiguity.  The issue for Councils is the extent to which Members and Officers can properly look to the Council for protection when they are guilty of errors of judgement, mistakes, or misbehaviour.  In these litigious times – whether it be corporate manslaughter charges or bad commercial deals – the threat of litigation against Members and Officers has to be taken seriously.

	
	
	

	
	1.2
	Provision was made in the Local Government Act 2000 to enable Local Authorities to grant an indemnity in certain circumstances, subject to regulations.  There was a consultation during 2003 and Parliament has now passed the necessary regulations that took effect at the end of November, 2004.

	
	
	

	
	1.3
	Council Members and Officers have always been protected by statute from personal liability for decisions made or actions taken in pursuance of any statutory power or duty to the Council, so long as they act with proper authority and in good faith.  The grey areas have been where the action taken has proved to be beyond the Council’s statutory powers, or the personal authority of the individual Member or Officer or, for example, where the individual was acting as a member of an outside body, or through a partnership or joint venture.

	
	
	

	
	1.4
	All of these grey areas have been resolved in the new regulations, which give wide, although not unlimited, powers for the Council to indemnity its Members and Officers.

	
	
	

	2.
	WHAT INDEMNITIES CAN BE GIVEN?

	
	
	

	
	2.1
	An indemnity can be granted to cover circumstances where the Member or Officer is taking action, or failing to take action, which is authorised by the Council, or forms part of their duties, as a consequence of a function being exercised by them at the request of, or with the approval of, or for the purposes of, the Council.  The power extends to circumstances where the Member or Officer is acting in a capacity other than as a Member or Officer.  This would cover the situation where a Member or Officer is acting as a Director or Trustee or Council representative on a company or outside body at the request of the Council.  It would not cover any Member or Officer acting in a personal capacity (except to the extent that, for example, as a result of designation by the Council, an individual has specific statutory powers or responsibilities, e.g. the Section 151 Officer or the Monitoring Officer or the Returning Officer).

	
	
	

	
	2.2
	Once given, an indemnity will cover any claim arising (subject to statutory limitations), at any time in the future, and may continue to apply after the Member or Officer has left office or employment with the Council.

	
	
	

	
	2.3
	An indemnity can cover Members and Officers in respect of any personal liability arising from action taken by virtue of their membership of, or employment by, the Council.  This includes financial support, legal or other professional advice, or representation, and would cover, for example, liability for any debt or obligation of an outside body to which the Member or Officer was appointed by the Council, and any legal claim made against the individual in respect of the performance of his or her duties as a Member or Officer.

	
	
	

	
	2.4
	The government has restricted the power to indemnify to circumstances where the Member or Officer has acted honestly and in good faith, so that any case where a Member of Officer has committed a criminal offence, or has acted fraudulently or recklessly, will be excluded.  Even where the Member or Officer has exceeded the Council’s statutory powers, or his or her own delegated authority, an indemnity can be given provided the individual has acted reasonably and in good faith.  An indemnity may be provided to cover the cost of defending criminal proceedings, but must be reimbursed if the Member or Officer is convicted.

	
	
	

	
	2.5
	In fulfilling any indemnity it will be necessary for the Council to consider whether these limitations arise.  It will also continue to be important for Members and Officers to give proper consideration, and to obtain and have due regard to legal and other relevant advice, in making any decisions or taking any action to which an indemnity might apply.  Clearly, this reflects the standard of good practice that the Council would normally expect in any event.

	
	
	

	
	2.6
	The Government has also taken the opportunity to enable Councils to indemnify their Members against the cost of defending allegations that they have acted in breach of the Code of Conduct.  The Government believes that the costs incurred by Members in responding to any such allegation or investigation can and should be kept low, although it is open to any Member, in such circumstances, to be legally advised and represented at any hearing, and it is likely that, at least in serious cases, a Member would wish to have legal representation.  As with criminal charges, any expenditure must be reimbursed if the Member is found or admits to have breached the Code.

	
	
	

	3.
	DEFAMATION

	
	
	

	
	3.1
	It is already established in law that a Council cannot take action to protect its reputation against defamation, on the basis that such action would unduly restrict the right of any person to comment on the Council or its activities.  Whilst this principle pre-dates the Human Rights Act, it is consistent with the right of freedom of expression which is now provided explicitly by the Human Rights Act.

	
	
	

	
	3.2
	It is consequently not possible for the Council to take or support any action to protect the reputation of an individual Member because, again, the activities of Members in their public capacity are regarded in law as being subject to freedom of expression and comment by others.  This would not preclude a Member from taking action to protect his or her private reputation from defamation, but the Council could not provide financial or legal support for action.

	
	
	

	
	3.3
	Consequently, the new regulations contain a prohibition on any indemnity which would cover a Member or Officers’ costs in bringing legal action for defamation.  This would not prevent an indemnity being given to defend a Member or Officer from action for the alleged defamation of a third party, so long as the action which gives rise to the claim was taken on behalf of the Council and otherwise in accordance with the restrictions set out above.

	
	
	

	4.
	INSURANCE

	
	
	

	
	4.1
	The Head of Finance is in discussion with the Council’s Insurers with regard to any changes that are needed to the Council’s insurance arrangements to take account of these new provisions.
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