Appendix A

Write Off Strategy - Overpayments of Housing Benefit
Overpayments of Housing Benefit can be created for a variety of reasons.  

· Claimant/Other Error

The claimant fails to inform the Council of a change in circumstances or provides inaccurate details on their claim

· Fraudulent Error

The claimant knowingly & deliberately claims with the intention of receiving more benefit than they are entitled to

· Local Authority Error

The Council fails to act on a notified change of circumstances

· Benefits Agency Error

The Benefits Agency award benefit incorrectly.

As a result, before it can be decided that an overpayment should be recovered, the Council must identify the reason why the overpayment occurred and decide if the overpayment can be recovered under the Housing Benefit (General) Regulations 1987. The specific regulations state;

Regulation 99: 

(1) 
Any overpayment, except one to which paragraph (2) applies, shall be recoverable.

(2)
[¹ Subject to paragraph (4)] this paragraph applies to an overpayment caused by an official error where the claimant or a person acting on his behalf or any other person to whom the payment is made could not, at the time of receipt of the payment, [² or of any notice relating to that payment] reasonably have been expected to realise that it was an overpayment.

(3)
In paragraph (2), “overpayment caused by official error” means an overpayment caused by a mistake made [⁵, whether in the form of an act or omission,]] by the appropriate authority or by an officer or person acting for that authority or by an officer of the [³ Department of Social Security] or the Department of Employment acting as such [⁶, or a person providing services to either Department] where the claimant, a person acting on his behalf or any other person to whom the payment is made did not cause or materially contribute to that mistake, act or omission.

(4) Where in consequence of an official error, a person has been awarded rent rebate to which he was not entitled or which exceeded the benefit to which he was entitled, upon, the award being reviewed any overpayment of benefit, which remains credited to him by the appropriate authority in respect of a period after the date of the review, shall be recoverable.]

In summary, if it is considered that the claimant could reasonably have been expected to know that they were being overpaid then that overpayment can be recovered.

Regulations further state that the Authority cannot cause hardship to the claimant or their family, for this reason a recoverable overpayment may not be collected, although in practice it is more likely that the rate of repayment will be set at a lower level so as still to recover the debt without causing hardship.

The objective of this policy is to strike a balance between protecting the councils’ financial position and making sure that regulations and anti poverty issues are addressed.

Methods of Recovery

Regulations allow the debt to be recovered in a number of ways including but not restricted to the following;

· Recovery from an ongoing entitlement of benefit, either Housing Benefit or prescribed DWP Benefits (Department of Work & Pensions)

· Recovery through issuing an invoice

· Direct deductions from the Housing Benefit payable to a landlord in respect of their other tenants, (the tenant is protected by legislation).

· Registering the debt at the County Court followed by appropriate enforcement action.

Mandatory Write Offs

Certain circumstances exist where it would be normal and reasonable to automatically consider a debt for write off irrespective of the size of the debt. However, Housing Benefit debts can be treated differently from other debts in certain circumstances.  These differences should be used in order to maximise the income available to the Authority.

1. Bankruptcy 

Upon notification, a proof of debt will be completed covering all charges covered within the bankruptcy period and submitted to the trustee in bankruptcy. Once a claim has been issued, the total debt will be submitted for write off in accordance with financial regulations. In joint and severally liable cases, action will be taken against the other liable person only for any monies due during the relevant period. 

This type of debt ranks as an unsecured debt and in the very unlikely event of payment being received in full or part from the bankrupts’ estate, this money will be credited back to the relevant account.

2. Voluntary Arrangements/ Administration Orders

This course of action is an alternative course of action available to an individual wishing to avoid the restrictions placed by a bankruptcy order being made. It involves the debtor making an offer to all creditors, which is less than the full amount of the debt outstanding to be repaid over a period of time in full and final settlement. If 75% of creditors agree to the offer as an alternative to proceeding for bankruptcy, an insolvency practitioner administers the Voluntary Arrangements with Administration Orders administered by the county court. There is no discretion to be included in the Order once 75% of creditors have agreed to it and the debt to be included is any debt falling due at the date of the Order (accounts not in recovery will need to be apportioned).

Whilst these cases will be monitored periodically for payment, it is accepted as good accounting practice that the account should be written off indicating that the debt can not be enforced or recovered during the life of the order and in many cases is likely to remain unpaid as a result of future default

Once the order is in force the total of the debt will be included on a list of cases submitted for write off and authorised in accordance with financial regulations.

3. Debts which cannot be legally enforced 

Certain debts will fall outside of legal jurisdiction either because the debtor will have left the country or 6 years may have lapsed since the debt was acknowledged.

Whilst cases of this type will be very rare, where contact in writing has failed to result in payment or an arrangement to pay, a recommendation for write off will be made in line with financial regulations.

Discretionary Write Offs 

In addition to the circumstances where the Council is legally prevented from taking action to pursue the recovery of monies due, there will be instances where recovery cannot be enforced because either;

· the debtor cannot be traced or,

· where it is deemed inappropriate to recover the monies on the grounds that it is uneconomical to collect based on the value of the debt or on the grounds of an individuals personal circumstance.

· And no statutory methods of recovery are open to us i.e. direct recovery from benefits is not possible as none are in payment.

The steps to be followed in recommending write off of the debt will vary dependent on the status and size of the debt as detailed below. 

Where an overpayment is uneconomical to pursue

Factors that should influence the decision whether an overpayment is economical to pursue are: -

a) The size and age of a debt in relation to where it is in the recovery process and the costs of certain action which could be taken to try and secure recovery. 

b)   Any previous action taken on the case and the result of that action.

c)   Whether the current address of the debtor is known?

d)   When was the last action taken to try and recover the overpayment?

e)  Are all documents in sufficient order to support the recovery of the overpayment?

A decision will be taken by the Operations Manager (Internal Services)) if it is cost effective to pursue the debt having regard to the above 5 points. Where any overpayment has a value of £10 or below the overpayment will not be raised

Where a forwarding address is known

Debts where a forwarding address is known for a debtor

In these cases up to 3 written notices will be issued. If repayment is not made, the amount will be considered for registering at County Court although in most cases this will not be used due to the size of the debt and it will be submitted to the Fraud and Overpayments Manger or a more Senior Member of Salford Direct for write off. Advice will be taken from Legal Services staff in respect of all cases over £250 to determine whether Court action is appropriate or referral to a debt collection agency for a visit to the property.

Where a forwarding address is not known 

1. Debts where the debtor has absconded.

Before the debt can be recommended for write off, the following enquires should be undertaken by officers within the Overpayments Team;

· Check Council Tax database to identify if the person has re registered at another address within the borough

· Check with the Benefits Agency to see if a current address is held

· Check with Housing Department 

· Contact Landlord or Letting/Estate Agent

· Check directory enquiries/ telephone book – may have taken their phone number with them, or new occupier may have a forwarding address if retained the same number.

· Contact neighbouring local authorities 

· If a single occupier or member of a household, check for previous addresses / family home

· Check electoral register

· Undertake visits to property where considered appropriate

In cases of value over £250 where we are unable to identify a current address for the debtor the amount mayl be referred to the Councils Agent where appropriate for trace and collection work to be undertaken at pre-determined and negotiated rates. In the event that the agency fails to trace the debtor it will be recommended that the debt be written off.

If after all enquires have been completed and a forwarding address has not been established the amount will be submitted to the Fraud and Overpayments Manger or a more Senior Member of Salford Direct for write off. 

Where an overpayment is legally recoverable but the Council feels it inappropriate to pursue its recovery.

As stated previously, at all times the decision to exercise the right to recover a recoverable overpayment shall be based on the individual circumstances of each case. As the power to recover monies is discretionary, this is permitted. Therefore at any stages of the enforcement process, it may be considered appropriate to submit a debt for write off in accordance with financial regulations on the grounds of hardship having regard to the following factors;


· Whether recovery will cause unacceptable hardship to the claimant or any other person affected 

· The claimants age and state of health

· Whether it is reasonable to expect the claimant or any other person affected to repay the overpayment

· In cases where the benefit claimant has died and the Council has no traceable next of kin

All requests will be supported by a report detailing the appropriate evidence and considered by the Fraud and Overpayments Manger or a more Senior Member of Salford Direct.

Reports to Members

On a quarterly basis, all overpayments which have been written off within the last quarter will be reported to Corporate Services Lead and Deputy Lead Member for information.

Post Write Off Procedure

Following write off, a record of each debt will be held for a period of 6 years along with all supporting papers. Should a debtor be traced or new information comes to light material to the original decision, the debt will be written back and recovery action commenced as appropriate. 
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