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BACKGROUND
1.
Introduction

1.1
The Employment Equality (Age) Regulations, which came into force on 1st October 2006, implement the age strand of the 2000 EU Anti-Discrimination Framework Directive and cover employment and vocational training.  They represent a significant reform of UK law since the sex and race discrimination laws of the mid 1970s.

1.2
The legislation gives protection to job applicants, employees and contract workers, as well as office holders. It is now unlawful for employers and recruitment agencies to discriminate on grounds of age,   either directly or indirectly. The definitions are the same as those used for other discrimination legislation, requiring a comparison to be made between a person (or persons) of another age.
1.3
The purpose of this paper is to provide a brief update on the key areas affected by the legislation and explain the steps which have been taken to ensure compliance with the legislation.

2.
Key Issues

2.1 Retirement

2.1.1
The Regulations state that  retirement ages at or above 65 are lawful and requiring someone to retire at that age will be a fair reason for dismissal, justifiable under the law, so long as it is by reason of retirement.   However, the mandatory retirement age has been challenged and cases have been referred to the European Court of Justice.  Legal commentators are divided on the likely outcome, which will not be known for some time.  However employers now have a duty to consider requests by staff to work beyond normal retirement age.  
2.1.2 This change provides an excellent opportunity to address positively some of the skills shortages and loss of experience which the Council may experience due to the demographic profile of the workforce.  Flexible working is being encouraged to enable employees who become 65 to consider staying in employment to retain valuable skills and expertise and address recruitment and retention difficulties.
2.1.3 New procedures have been developed and approved to ensure that all requests are considered in accordance with legal requirements.  Applications are being considered by managers with advice from HR teams, where appropriate.

2.2 Recruitment

2.2.1 Recruitment is an area where age discrimination (in respect of both young and old job candidates) may occur.  Direct age discrimination is an issue in two circumstances: firstly where the employer sets an age limit for a post and secondly, where no such limit is set but a candidate claims to have been rejected because of his or her age.  Unlike sex and race discrimination laws, employers accused of direct age discrimination will escape liability if they can justify it as meeting a “legitimate aim”. The key legitimate aim is likely to be cost. However, whilst cost can be a factor, it may not be enough on its own to provide a valid defence.

2.2.2 Good practice states that only criteria which can be justified should be incorporated into a person specification for a post.  Detailed guidance has been developed to assist managers in this area.  It will be incorporated into recruitment and selection procedures which are currently being reviewed. These changes will also be incorporated into future recruitment and selection training programmes. 

2.2.3 The application form has been revised to exclude references to information which may provide details of a candidate’s age.  
2.3 Service related benefits.

2.3.1 The Regulations state that benefits linked to service or up to five years employment will be allowed without any need for justification, however for those exceeding five years, employers will need to show they have a genuine and legitimate aim.
2.3.2 A review of service related benefits is taking place.  Work is also specifically being undertaken as part of the Pay and Grading Review to ensure compliance with legal requirements.
2.4 Harassment

2.4.1 Age harassment is outlawed by the Regulations.  Age harassment has been incorporated into the Council’s Dignity at Work Policy and HR teams have been made aware of the changes to the Policy, so they can provide appropriate advice to managers, as required.
3.
Conclusions

Key HR policies, procedures and systems have been reviewed to ensure compliance with the law and appropriate guidance and support is available to managers.  Work is underway to finalise the review of all HR processes by May 2007, to ensure the implications of the Regulations have been incorporated, where appropriate.   

4.
The Next Steps
Monitoring will continue to take place to identify any issues arising from the legal changes introduced by the Regulations, which will be informed by any relevant developments in case law.  Work will be undertaken to analyse the requests which have been made by employees to continue to work after the age of 65.  In future, new or revised HR policies, along with other policies within the Council, will be subject to equality impact assessment, which will identify potential adverse impact so that appropriate action can be taken 
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