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REPORT OF THE STRATEGIC DIRECTOR OF HOUSING AND PLANNING


TO THE LEAD MEMBER FOR HOUSING SERVICES

ON : 2 December 2004

TITLE:
Fencing at 15 Calder Drive/ 2 Kent Close, Worsley, Salford


RECOMMENDATIONS:

No action be taken in respect of the breach of covenant at 2 Kent Close


EXECUTIVE SUMMARY: The occupant of 15 Calder Drive has lodged a complaint in respect of a fence that his neighbours have erected between their respective properties.  The fence is in breach of a covenant to which the City Council has the benefit.


BACKGROUND DOCUMENTS: Exchange of correspondence (Available for public inspection)


ASSESSMENT RISK:

Medium

May involve the council in litigation


THE SOURCE OF FUNDING IS:
 N/A





LEGAL ADVICE OBTAINED:
Ian Sheard / Howard Staal









FINANCIAL ADVICE OBTAINED: N/A


CONTACT OFFICER:
Katie Rowan 


Ext 3746



WARD(S) TO WHICH REPORT RELATE(S)
Walkden South


KEY COUNCIL POLICIES:

N/A



HOUSING AND PLANNING

PROPERTY & DEVELOPMENT DIVISION

REPORT TO HOUSING LEAD MEMBER

SUBJECT:  Fencing at 15 Calder Drive /

2 Kent Close, Worsley, Salford

PURPOSE OF REPORT 

No action be taken in respect of the breach of covenant at 2 Kent Close

RECOMMENDATION

It is recommended that the City Council take no further action to enforce the no fencing, wall and tree covenants within the subject case and other similar cases on the Calder Drive Estate.

INFORMATION.
The houses 18–56 and 15–41 Calder Drive, 2–8 and 1–19 Kent Close and 2–18 and 1-11 Weaver Avenue were built to an open plan layout in the late 1960s.  All but two are held on 999-year leases from the City Council who owns the freehold interest.  Within these leases are covenants prohibiting the planting of trees within a defined area and the erection of the fencing to the front of the properties.

The occupant of 15 Calder Drive, (Mr Hankinson), lodged a complaint against his neighbour, 2 Kent Close, (Mr & Mrs Foster) in respect of a fence that they erected early this year, as shown on the attached plan.  

The Head of Law and Administration has confirmed the details of the covenant and that the fence contravenes clause 2, xii of the lease dated March 28th 1969 and is therefore in breach of covenant.  

The Head of Law and Administration has also confirmed that there are no covenants within the leases requiring the City Council to enforce the no fencing covenants on the occupiers.  Consequently, the enforcement of covenants is a right of the Council, not a legal obligation.

Mr & Mrs Foster have written confirmation from the Planning – Building and Development Control Division, stating that they may erect a fence provided that, it is “up to 2m along the boundary without requiring planning permission but the first panel nearest the highway must not be greater than 1m”.  They also claim that at the time the houses were built, there was a low-level post and wire fence between the houses. This was removed many years ago on the grounds of safety.  Mr Hankinson disputes the presence of this original fence.

It has also come to light that seven other fences have been erected to the frontages of the properties elsewhere within the estate, similarly in breach of covenant. There are no details as to how long these other fences have been in place. However, no complaints have been received in respect of any of these.

In the 1960’s many estates were built to an open plan layout aimed at achieving a uniform appearance. The covenant would have been included in the lease to preserve this situation. In more recent times arguments against open plan frontages have been raised on security and privacy issues and in this case, the erection of fences elsewhere within the estate has caused no objections.

Nevertheless the Head of Law and Administration has advised that the covenant may still be enforced, however there is the probability that this would be resisted through the courts. In such cases it is not possible to predict the decision of the court.

Should the Council choose to enforce the covenant against 2 Kent Close, Mr. and Mrs. Foster will most definitely defend themselves through the courts. Notwithstanding the uncertain outcome of any court proceedings the Council could become involved in expensive and time-consuming legal action.

Notwithstanding that there is no legal obligation on the City Council to enforce the covenant, if the Council chooses not to do so Mr Hankinson and other aggrieved parties may choose to take action through the courts.  However, legal advice suggests that there are no valid grounds on which such an action would succeed.

CONCLUSION

It is concluded that the non-enforcement of the covenant is the preferred route to take based on current circumstances, as:-

(i) It is unlikely that enforcement action will succeed.

(ii) Such enforcement action is likely to be time consuming and expensive.

(iii) The relevance of the covenants as at today is questionable.

If the Council decide not to pursue the enforcement of the covenant; the parties who feel they are disadvantaged as a result could take the matter to court. However it is considered that they will not get a favourable response in this instance.

Malcolm Sykes
Strategic Director of Housing and Planning

Surveyor:
Katie Rowan
Ext. No. 3746
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