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TO THE LEAD MEMBER FOR HOUSING SERVICES


ON   


TITLE :  Response to the Office of the Deputy Prime Minister Consultation Paper – “Tenancy Money : probity and protection.”


RECOMMENDATIONS :  To inform the Lead Member for Housing of the response to the consultation paper and to request that the contents of the consultation are noted.


EXECUTIVE SUMMARY :   The Office of the Deputy Prime Minister (ODPM) has issued a consultation paper entitled “Tenancy Money: Probity and Protection”. The paper looks at the issue of tenancy deposits in the private rented sector and asks whether the Government should consider legislation to regulate the procedure.

The Government sponsored a pilot Tenancy Deposit Scheme (TDS), launched in March 2000, to safeguard deposits and provide independent adjudication on disputes.

The scheme was administered by the Independent Housing Ombudsman (IHO) and aimed to test whether a deposit protection scheme could be voluntary and self-financing.

An independent evaluation of the TDS has revealed a disappointing take-up amongst landlords and suggested that a voluntary scheme would only attract landlords and agents with good deposit management systems.


BACKGROUND DOCUMENTS :

(Available for public inspection)

Office of the Deputy Prime Minister consultation paper “Tenancy money: probity and protection” Annex 2 Questionnaire for consultees.


ASSESSMENT OF RISK

N/A

	


THE SOURCE OF FUNDING IS


 N/A

	


LEGAL ADVICE OBTAINED 


N/A

	


FINANCIAL ADVICE OBTAINED

N/A

	


CONTACT OFFICER :


 Frances Frost, Acting Private Landlord Liaison Manager 


WARD(S) TO WHICH REPORT RELATE(S)


Citywide


KEY COUNCIL POLICIES


N/A


DETAILS (Continued Overleaf)


In the preparation of the response the Landlord Accreditation Team have consulted with the Housing Advice Service (see appendix 3 – case study) and local Private Landlords and Managing Agents. 

A simplified questionnaire was sent out to 147 interested parties (see appendix 1) from the Landlord Accreditation mailing list and 22 responses were received. 

The document was also discussed at the Landlord Working Group on the 27th January 2003 and also in detail independently with the chairman of that group.

Comments were collated into a summary sheet (see appendix 2) and the questionnaire completed incorporating those comments.

Updated : 17/02/2003

Tenancy Money : Probity and Protection

Completed Questionnaire for Consultees

In preparing the response to the questionnaire members of the City of Salford Landlord Accreditation Scheme and interested parties on the mailing list were asked to comment.  147 simplified questionnaires were sent out (see appendix 1) 22 responses have been received please see attached summary (see appendix 2), copies of the individual responses are available on request.

1. In which capacity are you responding? Please delete as appropriate

As a representative of another organisation with an interest e.g. Local Authority

2. IS THERE A PROBLEM?

(a) Is it reasonable for landlords/agents to take a deposit? Yes/no

Yes

(b) If yes, how much should it be for? One month’s rent/two months rent/ other

One month’s rent – see feedback attached from landlords

(c) Is there a significant problem with landlords agents unfairly withholding deposits?  Yes/no

Yes – Feedback received from Salford’s Housing Advice Service for tenants indicates that often there are not clear terms and conditions which leads to misinterpretation. There has not been a clear inventory prepared and this causes a dispute on the condition of the property.

Difficulties have been found in contacting agents, some not based in the area and only giving PO box address.

See attached case study for example (appendix 3).

(d) If yes, is there currently a role for Government in addressing this problem?  Yes/No

Yes - to provide a regulatory framework to cover all landlords including those who are not members of a recognised organisation.

(e) Is there currently effective redress for the tenant who has experienced unfair withholding? Yes/No

No
- It is considered difficult for tenants to seek effective redress without lengthy proceedings in the small claims court. Advice from various sources is available e.g Office of Fair Trading if tenants are aware and the Local Authority Housing Advice can offer advocacy.

(f) Should deposit-takers be required to account properly for their decisions? Yes/No

Yes

(g) Is there a significant problem with tenants defaulting on the final month’s rent and leaving damage? Yes/No

Yes – Indicated from information gathered by asking local landlords.

(h) In principal, to whom does interest earned on the deposit belong?  Tenant/landlord/landlord’s agent (if applicable)

In the Council’s view it is felt ultimately the tenant, however indications from landlords would suggest otherwise. It is the Authorities view that monies available from interest earned from tenants deposits could be used to part fund a deposit scheme as happened in the pilot TDS.

Please refer to item 2(i) of the response summary attached (appendix 2).

(i) Is there a need for additional protection for tenants’ deposits beyond the current framework? Yes/No

Yes – The Council feels that the current framework, in some instances, does not provide any protection for tenants’ deposits, particularly where landlords are not members of one of the recognised organisations.

(j) Should the protection of client monies held by letting agents be left to voluntary arrangements such as membership of a professional organisation or accreditation scheme? Yes/No

Yes and to legislate for compulsory membership of professional body (such as the NFRL, SLA, ARLA, NAEA and RICS)

(k) Is it right for Government to impose statutory requirements about the handling of client monies by letting agents? Yes/No

Yes – It is right to introduce statutory requirements to protect against agents who are not members of a professional organisation, however the landlords view differs.

Please refer to item 3(b) of the response summary attached (appendix 2).
(l) In principle, is it reasonable to make tenancy charges apart from the deposit (for example, ‘finder’s fee’, referencing issue of written agreement)? Yes/No

Unsure – It is felt that further research is required to establish the scale of the problem. Suggest another consultation may be required possibly could be covered by the office of Fair Trading.

Please refer to item 3(c) of the response summary attached (appendix 2).

(m) Should such charges be banned altogether, or restricted in some way (for example according to a standard scale or on the basis of work actually done)?  Yes/No

This item is linked to (l) above

Please refer to item 3(d) of the response summary attached (appendix 2).

Detailed comments: prepared following consultation with the Chairman of the Landlord Working Group

Why do landlords charge deposits? How important are they in letting and       management of private sector tenancies?

Feedback from landlords was that landlords charge deposits to cover the costs for possible damages, theft and any unpaid utility bills. Also to cover unpaid rent and any costs arising from dealing with problem tenant behaviour, eg additional visits, additional telephone calls etc.

Landlords felt they are important generally in terms of symbolic emphasis: irresponsible behaviour carries a financial penalty. 

They are of high importance with Housing Benefit tenants whose deposit may represent the only capital they have and who would not be able to recoup that money by withholding the last months rent.

How extensively are they used? Under what circumstances do landlord charge/not charge deposits

Feedback from landlords was that virtually all private landlords/agents would take deposits.

Perhaps exceptions would be made for prospective tenants personally known to the landlord, or prospective tenants who appear to be a “genuine case”. In the latter case landlords would probably tend to defer rather than cancel the deposit requirement.

What other approaches do landlords take to safeguard themselves against the risks of damage/non-payment?

Landlords felt that they can safeguard themselves by providing detailed inventories – possibly prepared by a third party – signed by both tenant and landlord, photos/camcording/striking up relations to keep an eye on the tenant’s behaviour etc.

What kind of problems do a) landlords and b)tenants have in relation to the return of deposits at the end of the tenancy?

A) Feedback from landlords was that the main problems were in assessing fair wear and tear, particularly on already used furniture and assessing cleaning requirements. Also there was clearly a need to clarify inventories as the expectations of the tenant and the landlord might differ. It was also suggested that Tenants could simply stop paying the rent one month early.
B) Landlords felt that Tenants as with landlord problems above might have different expectations on property and furniture condition. Also problems may be encountered with rogue/vindictive landlords who simply want to cheat the tenant.

How frequently do these problems arise?
Feedback from landlords was these problems would arise frequently at the lower end of the market. They also stated invariably with Housing Benefit tenants.

Are these problems preventable?

Feedback from landlords suggested the problems would be preventable to a modest degree through good practice, written agreements and inventories, regular inspections.

In practice, however, they felt police/civil court action provides an almost negligible deterrence as things stand.

How could these problems best be resolved?

Feedback from the landlords suggested generally these problems could be resolved by adopting good practice plus introducing a register of tenants and landlords with arbitration procedures laid down.

They suggested in extreme cases effective police/civil court remedies with Local Authorities  taking the lead with adopting zero tolerance on problem tenants/derelict properties.

What kind of problems do tenants experience in relation to other tenancy charges?

Feedback from landlords was problems with overcharging through over-high/multiple ancillary costs – including by established agents.

What kind of problems do landlords experience in relation to receiving rental payments from letting agents?

Feedback from landlords suggested outright default was thought to be very rare.

They felt there may be frequent problems: Agent arranges over-priced and/or unnecessary maintenance/repair through rogue tradespeople, taking an under the table cut. Landlord is subsequently forwarded only residual rent on a fait accompli basis. Even non emergency/ maintenance work is often overpriced when being backcharged to landlords.

3. How is this issue dealt with in other countries?

Please provide views/information based on experience about deposit protection schemes in other counties.

Not able to comment

4. Standards of Practice

(a) Is there a case for formal independent guidance on standards of letting and deposit management (for example, inventories, standards of cleaning, proof of costs incurred)? Yes/No

Yes – Incorporated within the City of Salford Landlord Information Pack issued to landlords who become members of the accreditation scheme is limited guidance.

(b) Is there a logical relationship between the protection of tenants’ deposits with regard to landlords/agents, and the protection of landlords’ monies with regard to letting agents? Yes/No

Yes – Where an agent has the deposit and follows a voluntary professional code such as that laid down by ARLA. Legislation is still required where landlords do not use an agent or use an agent who is not a member of ARLA or similar organisation.

(c) Should there be a minimum standard of practice for letting agents to ensure financial probity of client monies they hold?

Yes

(d) Is the standard set by the National Approved Letting Scheme and appropriate minimum standard for letting agents?

Unable to comment

Further comments welcomed.

5. The following options for dealing with the management of deposits and other charges are identified in the consultation paper.   Please indicate whether you favour either number 1 or one of numbers 2.1, 2.2 and 2.3.

2.3 – Statutory membership of either an approved custodial deposit protection scheme or an approved trade association or accreditation scheme based on insurance or bonding.

Please indicate if you favour any of the following options, either in addition to or instead of Options 1 and 2.

Salford City Council suggests following options should be investigated in addition to 2.3

3. Deposit protection through the tenancy agreement, using the Law Commission’s approach.

6. Statutory protection clients monies held by letting agents.

Appendix 1

QUESTIONNAIRE

TENANCY MONEY: PROBITY AND PROTECTION - DEPOSITS

(You may find it helpful to read the attached summary prior to completing this questionnaire)

To complete please tick as appropriate

1       IN WHICH CAPACITY ARE YOU RESPONDING?
As an individual tenant______/landlord______/letting agent_____other______

 2      DO YOU TAKE DEPOSITS FOR YOUR PROPERTY?           

            YES______/NO______
· If not, why not?______________________________________________

· If yes, how much?
One month's rent £______

Two month's rent £_____

            Other? £______________

· Is it reasonable for landlords/agents to take a deposit?

YES______/NO______

· Is there a significant problem with landlord/agents unfairly witholding deposits? 

YES______/NO______

· If yes, is there a role for Government in addressing this problem?

YES______/NO______

· Is there currently effective redress for the tenant who has experienced unfair witholding?

  YES______/NO______

· Should deposit takers be required to account properly for their decision?

YES______/NO______

· Is there a significant problem with tenants defaulting on the final month's rent and leaving damage?

YES______/NO______

· In principle, to whom does interest earned on the deposit belong?

Tenant______/landlord______/landlord's agent(if applicable)______

· Is there a need for additional protection for tenant's deposits beyond the current framework?

YES______/NO______

3      PROPERTIES MANAGED BY AGENTS

· Should the protection of client monies held by letting agents be left to voluntary arrangements such as membership of a professional organisation or accreditation scheme?

YES______NO______

· Is it right for Government to impose statutory requirements about the handling of client monies by letting agents?

YES______NO______

· In principle, is it reasonable to make tenancy charges apart from the deposit(for example, 'finder's fee' referencing, issue of written agreement)?

YES______NO______

· Should such charges be banned altogether, or restricted in some way(for example according to a standard scale  or on the basis of work actually  done)?

YES______NO______ 

Appendix 3

City of Salford Housing Advice Service - Case Study 
The tenant was asked to view a flat in Salford that was not finished. The arrangement was that having contacted the letting agency she be met at the address by one of their representative who had the keys to allow them to view the property.

On the date of the viewing the rep showed the tenant and her male friend around the premises. As the rep went round the flat she took notes of fixtures & fittings as well as the state of the carpet. The tenant notice that some of the notes taken in the inventory were abbreviated and having received a copy made it difficult read.

Having viewed the flat the tenant was satisfied and duly signed for the tenancy for 6 months paying a deposit of around £500.00+ 

During the term of the tenancy the tenant had a few accidents such as causing a slight damage to the kitchen work top close to stove and spilling grease on the kitchen floor covering. 

This was picked up in the subsequent inventory taken a week before the tenant left the tenancy. Having agreed to make good any disrepair to the property the tenant expected to lose around £40-£60 of her initial deposit.

However to the tenant's dismay the landlord sent her an invoice of around £400.00 for the property to be professionally cleaned. The tenant contacted the rep who lived in Sheffield to get an explanation for the quote. The rep declined to give any further information except to say that the cleaning work will be deducted from her deposit which included the cost of removing a soil mark on the living room carpet. 

The tenant was very confused and angry at this point and decided to contact the property agent to complain about the quote and partial return of her deposit. The property agent explained that she had left the flat in an unclean state which left them with no option but to seek the services of a cleaning contractor. The balance of her deposit was returned and the tenant heard nothing more about her deposit. On passing by the property a month or two letter the tenant became curious as to whether the flat had been cleaned as suggested by the property agency. With this on her mind she went up to the door of the property to see whether the new tenant could confirm this. Having met the new tenant she was told having asked the question that nobody had been in to clean or even to decorate the flat. The new tenant only moved in a week or two ago after the old tenant had left simply because he was told by the letting rep that the accommodation was fit to live in and it didn't need any cleaning.

The tenant contacted HAS who investigated the claim. Following our enquires it was found that the address of the property agents was a PO. Box No. in London.

The invoice turned out to be only a quote from a cleaning contractor who never carried out the cleaning. The friend who escorted the tenant around the flat confirmed that the alleged stain on the carpet was not spotted in the initial viewing as it was in the dark corner of the room. As for the damage a workman quoted the client only around £40.00 or so for materials and time to repair the unit. To date the tenant has not made any further contact with the service having been advised to seek damages through the small claims court.  The case was referred to the Office of Fair Trading for a response and possible advice on taking legal action.     
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