Report to Lead Member and Deputy Housing

Report for Decision/Information

Date of Meeting : 11th May 2001

Subject : Replacement of the Housing Fitness Standard by the Housing Health and Safety Rating System

Key Issues

1. The government intends to replace the current fitness standard with a new rating system that will identify and measure risks to health and safety.

2. All Local Authorities are now encouraged to adopt the principles of the system informally alongside existing enforcement work, and as part of stock condition surveys.

3. We are asked to comment on a consultation paper on these proposals by 31st May 2001.

4. The proposals will lead to a new approach to enforcement which will require primary legislation. It is not anticipated that this will go through parliament before 2003.

5. We are invited to comment specifically on how the costs we would expect to incur in implementing and complying with the new arrangements would compare with our current costs.

The Present Legal Framework

1. The current fitness standard is set out in Section 604 of the 1985 Housing Act which was subsequently amended by Schedule 9 of the Local Government and Housing Act 1989.

2. If, in the opinion of the Local Housing Authority, a property fails any one of the nine stated requirements, and because of that failure is not reasonably suitable for occupation, the authority has a duty to declare the dwellinghouse unfit and take the most satisfactory course of action to remedy this situation.

3. Key options open to the Local Authority in this instance are:

(i) Serving a Repair Notice

(ii) Making a Closure or Demolition Order

(iii) Issuing a Clearance Notice

In addition to this the Local Authority can serve a Deferred Action Notice giving the owner/landlord the opportunity to remedy the problem.

4. The fitness legislation supports and enhances the additional powers applicable to Houses in Multiple Occupation associated with Fire Safety and permitted numbers.

5. Unfitness is used as a trigger to support the declaration of a clearance or renewal areas and can aid in the allocation of renovation grants.

6. In the recent HIP guidance government has indicated that the Fitness Standard, and subsequently the Health and Safety Rating  system are/will be one the key components of defining a “decent” home.

The New Housing Health and Safety Rating System

1. Government expects that most local authorities will wish to use the electronic survey programme developed by consultants for use with hand held computers. This would require additional expenditure for the department associated with the purchase of hardware and software and specific training for staff. There are likely to be additional development costs to ensure that the data collected is compatible with both the I-Sys (public sector stock) and Homelink (private sector stock) computer platforms.

2. The basic element of the new rating system are as follows:-

(i) 24 factors/categories of Housing Hazard

(ii) A visual inspection of the dwelling with the inspector assessing the hazards and entering them into a hand held computer

(iii) A two stage assessment addressing (a) the likelyhood of an occurrence taking place and (b) the range of probable outcomes that could result

(iv) By combining the two factors in (iii) above the development of a “Hazard Score” which can be directly related to the “annual risk of death”. The higher the score, the higher the risk.

(v) Ten “bands” of risk moving from “A” with a 1 in 200 or more risk of death to “J” with a less than 1 in 100,000 risk of death

(vi) The assessment is based on the potential occupant who is most vulnerable to that risk. The score does not relate to the dwelling but the occupant, or in the case of an empty home the “potential” occupant.

(vii) When deciding what needs to be done about a particular hazard the existence of other hazards within the dwelling should be taken into account.

3. The rating system takes into account not only the occupant of the dwelling but also visitors, neighbours and passers-by.

A new enforcement regime

1. There will be a duty on Local Authorities to take action where health and safety risks are unacceptable.

2. The Local Authority will take the “most appropriate action” against all hazards found in a dwelling – this will be a power rather than a duty in respect of lesser hazards.

3. Where the hazard scores 1000 or more then the duty applies (band C and above)

4. Local Authorities should take account of the current occupants of a dwelling in determining the most appropriate action.

5. The government is seeking views on whether a separate regime is required to back up the Health and Safety system where although the hazard rating score may not be high the occupant is suffering discomfort.

Suggested Enforcement Mechanisms

1. Government recommends an expanded range of measures for authorities to deal with hazards:

(i) Hazard Awareness Advice

(ii) Improvement Notices (to replace Repair Notices)

(iii) Prohibition Notices ( similar to Closing Orders)

(iv) Suspended Improvement and Prohibition Notices – to replace Deferred Action Notices

2. Appeal procedures would remain unchanged.

3. Improvement and Prohibition notices would be registered as local land charges.

4. The “minded to” procedure would be repealed but Local Authorities would be encouraged to adopt the Enforcement Concordat – which provides a series of principles for good policy .

5. The use of powers should not discriminate expressly between the owner-occupied and private rented sectors. Ministers believe that Local Authority Housing should meet the same standards as other Housing. Ministers will expect to see authorities using the Hazard System proactively to understand hazards within Council Stock and prioritise remedial action. Authorities will be able to take enforcement action against RSLs. It is not clear whether Arms Length Companies will be subject to the existing immunity from prosecution (ie the City Council cannot serve a notice on itself).

Obligations on Landlords

Government is seeking views on whether new measures are required to deal with landlords who “have persistent and reckless disregard for tenants’ health and safety”.

Proposed response to the Governments Recommendations

The government has indicated ten recommendations and nine other proposals and issues on which we are invited to comment. Members are asked to approve the following response:-

Recommendations

1. We agree that Local Authorities should have a duty  to take the most appropriate course of action to deal with serious hazards, and a power in respect of lesser hazards.

2. We agree that the most appropriate action should be based on two-stage consideration of (a) The Hazard Score determined under the rating system and (b) the authority’s judgement whether, by virtue of the score and all other relevant considerations, the dwelling contains or gives rise to unacceptable hazards.

3. We accept that in an authority’s consideration whether to take the most appropriate action arises under the two-stage process that the precondition should be a hazard rating score of 1,000 or more. However , the threshold at which hazards are considered unacceptable should be introduced through secondary legislation as it may be subject to change upon wider use in practice.

4. We accept that Local Authorities should take account of the current occupants of the dwelling in determining the most appropriate action as much as the provision in recommendation 2 that the authority’s professional judgement as to the most appropriate course of action is emphasised in primary legislation. 

5. We accept, in principle, that Improvement Notices should replace Repair Notices. We would wish to stress that Notices should be served on “persons in control of premises” rather than the “owner or landlord”. In order for Local Authorities to discharge these duties then an “Improved Power of Entry”  is required to allow access for inspection. A mechanism is also required for any outstanding Hazard Awareness Advice, Improvement or Prohibition Notice (whether suspended or not) to be reflected in Home Buyers and Sellers packs. Authorities should retain the discretion on the recovery of administrative costs associated with the service of notices. In the case of a House in Multiple Occupation the local authority should retain the discretion to serve the notice on the person managing the house or the ‘persons responsible’ to retain consistency between licensed and non-licensed HMO.

6. We agree, in principle, that Prohibition Notices should replace Closing Orders; and Demolition Orders should be retained in order to provide an alternative to closure. However, the default with existing legislation for the service of a demolition order unless a closing order is considered more appropriate should be maintained in situations where Prohibition Notices are being considered for the whole of the dwelling. Further guidance will be required on the implications for Prohibition Notices in the context the Human Rights Act and the Disability Discrimination Act. 

7. We agree, in principle, that Local Authorities should have the power to suspend the actions required by Improvement and Prohibition Notices and should be required to review their requirements every 12 months; and Suspended Notices should replace Deferred Action Notices. The ability to suspend notices already served for a fixed period to allow consideration of further developments is welcomed. However a distinction is needed from situations where the intent in going out to serve a suspended notice rather than serve the notice and then serve it i.e. as a form of warning, which should only occur in exceptional circumstances. The 12 month review requirement should provide flexibility for authorities to review “ at any time no later than a specific date”. Local authorities currently have the discretion to serve deferred action notices instead of a repairs notice.  The new proposals seem to envisage the use of suspended action notices where an improvement notice has already been served.  Clarification is needed on the status of the improvement notice when a suspended notice is due for review.  If the suspended notice is not renewed would the original notice automatically be re-instated, provided the local authority considers the requirements still relevant?  Or would a new improvement notice have to be served in every case?  The discretion to serve a suspended notice without being preceded by an improvement notice should be available to local authorities, for example where a house needs total renovation but the current occupant is elderly and would prefer only limited works completing to satisfy immediate needs. The introduction of suspended notices should not prevent local authorities formally agreeing an extension of time to comply with and existing improvement notice provided this agreement is confirmed in writing.  Otherwise local authorities could be burdened with unnecessary and time-consuming paperwork. 
8. We accept the Appeals Procedures should remain unchanged. The introduction of the discretion to require work to be done within the specified time scale not withstanding any appeal is welcomed if allowed on the same grounds as currently applied to S80 notices re the abatement of statutory nuisance  i.e. 

i. where suspension would render the requirement of no practical effect e.g. urgent safety check regarding unsafe electrical wiring, or

ii. the expenditure incurred by compliance before any appeal has been heard would not be disproportionate to the public benefit expected in the period from such compliance.

9. We agree that Improvement and Prohibition Notices (whether suspended or not) should be registered as local land charges. We suggest it is necessary to find a mechanism to reflect this within Home Buyers and Sellers Packs and to provide details for owners, occupiers and interested parties at reasonable cost.

10. We accept that the primary Legislation and the Secretary of States guidance on intervention should maintain the present position of tenure and not discriminate expressly between owner-occupied and private rented sectors. However we suggest that the guidance should reflect that the provisions will affect different tenures in different ways.

Other Proposals and Issues

1. The costs that local authorities would expect to incur as a result of these proposals and how they would compare under current legislation

Initial Analysis of the proposals identifies the following additional areas of costs above and beyond those incurred under current legislation. It has not been possible to quantify these without “testing out” the new system. It is recommended that DETR and LGA carry out a similar exercise to that carried out for HMO licensing to determine a consensus view on cost.:

(1) Staff Training in the new system

(2) Purchase of hand held computers, appropriate hardware to link to existing desk top computers and appropriate software 

(3) Software and system development to link data to existing databases for public and private sector stock 

(4) Hiring of additional inspection staff to cover the cost of the extended period required to survey the dwelling. For example Current surveys take X hours, estimates from pilots indicate that Hazard Surveys take Y Hours. This implies, in Salfords case, Z extra staff at Scale 4/6. 

(5) It is also likely there will be increased costs as officer time will still be required to both record physical conditions at the property, i.e. what is actually there, for enforcement purposes as well as assessing and recording Hazard Rating data.
2. The principle of a duty to take action where health and safety risks are unacceptable is supported. However  we need power to apply and enforce short time limits as per S80 Statutory nuisance legislation as hazards, which cause risk of accident, are not covered by statutory nuisance legislation due to current case precedent. 

3. The principle that a Hazard Score of 1,000 or more is an appropriate pre-condition for an assessment of whether a dwelling gives rise to unacceptable hazards is accepted. 

4. We presume that a cumulative score of 1,000 or more will also trigger action –accommodation rendered unsatisfactory by cumulative number of lesser hazards would not receive the same priority. 

5. We agree with the need to retain a power to deal with defects causing discomfort.We suggest the existing wording re grounds for serving section 190(1)(b) i.e. where the condition of the dwelling is such as to interfere materially with the personal comfort of the occupying tenant(s) be retained as a discretionary ground for serving an improvement notice.  This provision already works satisfactorily and is subject to case precedent, which will be of assistance in interpreting the provision.  

6. We  strongly agree with replacement of need to establish intention under s198A of Housing Act 1985 with lesser test of reasonable excuse. 

7. In regard to the potential alternative ways of ensuring suspended requirements remain relevant to the hazard without imposing undue additional burdens on owners and landlords we would suggest the following:

(1) we would require a power to obtain information regarding occupancy 

(2) the local authority should have the discretion to review the suspended requirements relevant to the hazard without re-inspecting the property where they have reasonable grounds for believing that the condition of the property has not changed and both the occupier and the owner are in agreement that a re-inspection is not necessary.   This would be relevant for example where the notice serves to limit occupancy and allows for self-certification by recognised responsible owners if the local authority deems this appropriate.  In such cases the DETR may wish to specify a maximum period for compulsory re-inspection.

8. We strongly agree that enforcement notices should continue to have effect while appeals are under consideration in limited circumstances equivalent to the provisions regarding Environmental Health Act 1990 section 80 notices (see comment re recommendation 2 above).  Note : the local authority will incur additional costs if on appeal the power is found to be used in appropriately. 

9. We strongly agree with case for a new measure.  It is likely to be used rarely but would give the court the power to apply higher penalties both financial and possible imprisonment, including suspended sentence which could be an effective deterrent where landlords disregards the usual penalties.  The facts of each case are likely to vary widely and within general guidelines should be left for the courts to determine the meaning of ‘persistent or reckless disregard for tenant’s health and safety’ by case precedent.  A secondary power to allow the Secretary of State to issue guidance on this matter would be helpful.

Further issues in response to the Consultation Paper

1. The use of one form of proprietary software should be mandatory for all local authorities so as to facilitate the collection of  compatible national data.

2. Methodologies for facilitating the transfer of Hazard Rating data from the software to the Interform system to facilitate the collection of National Statistics should be introduced.

3. Clarity is required as to whether “Arms Length Companies” should be treated as Local Authorities or as RSLs for the purposes of action under the Rating System.

4. Clarity is required as to the relationship between the Hazard Rating System and the Inspection and Regulatory powers of the Housing Corporation in regard to action against Registered Social Landlords.

5. Clarification and guidance on the relationship the new system to the Human Rights Act and the Disability Discrimination Act is vital.

6. There are specific concerns relating to the operation of the system in relation to the Local Authorities work in enforcement, housing renewal grants, area regeneration and with Houses in Multiple Occupation. A practical example being how the new system would relate to the declaration of clearance areas – for example would properties scoring over 1,000 be classed as “pink” on declaration maps and those under 1,000 as “grey”?

7. There is concern that the consultation paper addresses the issues relating to HMOs only in passing and that the apparent reliance on the introduction of HMO licensing does not reflect the fact that by DETRs own estimates only 10-20% of HMOs would be licenceable under current proposals. Also there appears to be no clear indication as to the future operation of the HMO management regulations.  

8. The consultation document is silent on the current ability to charge for the cost of serving enforcement notices.  The discretion to charge should be retained as it provides an additional deterrent against repeat offenders. 

9. The ability to set multiple time scales on notices having regard to the hazard and remedy required and will allow the local authority both to give a more effective service to tenants but also to exercise reasonable discretion and differentiate between grater and lesser hazards.   The alternative would be to serve a number of improvement notices addressing issues and specifying different timescales.  This seems overly bureaucratic. 

10. Regarding information to tenants the current legislation requires the local authority to provide a copy of enforcement notices to all interested parties at the time of service.  This requirement should be retained. 
11. The consultation is silent on the local authority’s discretionary power to carry out works in default and recoup the costs from the  person on whom the notice is served.  It is assumed that this power will be retained. 
12. The process whereby the local authority determines the most satisfactory course of action is likely to leading to variation of outcome across tenures because different factors will come into play. The new  enforcement proposals are unlikely to lead to an increase in enforcement action against owner occupiers unless the DETR itself writes this into the legislation or guidance. 
13. It would be possible to strengthen the proposed enforcement regime to the point where it will be to adequately deal with the worst conditions and practices found in the Private Rented Sector – most commonly in HMOs. However, the framework as laid out within the consultation paper would not appear to allow this without risking draconian action in relation to owner-occupiers. Additional guidance on the use of hazard advice in regard to

(1) Homelessness in regard to/caused by Prohibition Notices

(2) The relationship and working practices with Lenders in regard to outstanding mortgage debt and primary and secondary charges

(3) The effect of a Hazard Rating on the Market Value of a dwelling and the potential that the Rating could blight/cause negative equity

(4) Home Buyers and Sellers Packs

Departmental Issues

The introduction of the system is likely to coincide with a period of major change in the department. 

Clarity has been sought in the response as to the relationship between the residual Statutory Housing Authority and the assumed Arms Length Management Company. 

The HIP guidance demonstrates a clear relationship between the “decency” standard prescribed under the PSA target and the Hazard Rating System.

The system will be a key component of Stock Condition.

A risk assessment of all these factors will be required to determine their impact

Recommendations

1. It is recommended that Lead Member and Deputy authorise the above response to DETR.

2. It is further recommended that Lead Member and Deputy note the intention to purchase sufficient hand held computers and the appropriate software in order for staff to familiarise themselves with the process. The cost of this additional equipment will be met from existing revenue resources.

Authors : John Wooderson/Jane Thomas

Checked by: Bob Osborne

HTTP://COMCAPPS01.SALFORD.GOV.UK/WEBDB30/DOCS/FOLDER/SDM/CMS/HLMR/HLMR110501J.DOC

