Report to Lead Member and Deputy Housing

Report for Information

Date of Meeting : March 16th 2001

Subject : Government Discussion Paper on Management Standards for Houses in Multiple Occupation

Background :

DETR officers have recently circulated a discussion paper on Management Standards for Houses in Multiple Occupation. This is attached at Appendix A. The DETR, Local Government Association and the Greater Manchester Private Sector Housing Group asked for comments on the paper by Friday 9th March. As there was insufficient time to consult Lead Member and Deputy on this matter a response was made in the context of currently approved Housing Strategy for the City and is formally reported herein at Appendix B for your retrospective approval.

Officers have been invited to attend an initial meeting with the LGA and subsequently with DETR officials to discuss this matter. The meetings will be held in March and April in London. It is intended that the Head of Private Sector Housing and/or the Urban Regeneration Managers responsible for enforcement and HMOs will attend these meetings. I have previously attended them but I recommend that officers with more “hands-on” experience of such specific matters should represent the City in future meetings.  

Recommendations :

1. That Lead Member and Deputy Lead Member for the Housing Service note the response made by officers to the DETR and LGA and retrospectively approve its content.

2. That the matter not be referred any further until a formal consultation paper or statutory instrument is released.

3. That Members note that relevant officers will represent the City Council at forthcoming LGA/DETR meetings on this matter.

Bob Osborne, Assistant Director(Strategy) 

APPENDIX A

MANAGEMENT STANDARDS FOR HOUSES IN MULTIPLE OCCUPATION

A DISCUSSION PAPER

Introduction

1. The Government intends to introduce licensing of houses in multiple occupation (HMOs), as well as to modernise and rationalise the other controls that apply to HMOs, including management standards. It wants to provide more effective protection for people living in properties which carry higher health and safety risks, combined with more consistent and less burdensome impacts on landlords. These are key objectives of policy to promote a healthier private rented sector, to drive up quality and improve management where necessary, without having an adverse impact on supply. In short, better HMOs, not fewer.

2. Primary legislation is required to implement these changes for England and Wales, and although there will be none in the 2000/01 Parliamentary session, HMO licensing remains a Government commitment and will be a priority for a future session. This means that the licensing system is unlikely to commence any earlier than 2002/03. A more precise timetable cannot be set out until Parliamentary time is secured. In light of this, Ministers believe it now makes more sense to link HMO licensing to other measures aimed at improving the quality of housing generally.  They now intend to legislate at the same time for the new approach to assessing the physical condition of all dwellings, the housing health and safety rating system (HHSRS). 

3. In the interim a commitment has been made to strengthen existing secondary legislation, known as the HMO management regulations, which apply to all HMOs.  This paper provides, as a basis for discussion, some possible amendments to these regulations.  These could be implemented ahead of a Bill, but would also fit into the future regime alongside licensing and the HHSRS.  

4. The management regulations were first introduced almost 40 years ago, and were last updated in 1990.  Both the housing market and Government’s approach to regulation have changed considerably over that time. There are more shared houses and conversions to flats, and fewer bedsits and ‘common lodging houses’. The principle that health and safety standards should be risk-based is now widely reflected in other legislation and guidance, some of which applies where HMOs are also workplaces. The 1990 regulations cover general duties on managers to ensure safety, good repair and cleanliness, and on residents to comply with reasonable requirements. Local authority registration schemes with control provisions may also include additional management conditions. However,  there is a lack of guidance.  Local authorities, private landlords and agents, tenants and ultimately the courts have insufficient direction on what constitutes responsible management, how to help could-do-better landlords raise their standards, and in what circumstances enforcement action should be taken.

5. Annex 1 sets out some possible additional contents of revised regulations and Approved Code of Practice guidance.  Annex 2 links to the existing 1990 Regulations.  The diagram at Annex 3 shows how revised management regulations would fit into the future legislative framework.  Links to other references are at Annex 4.

6. By mid-March 2001, DETR aim to arrange discussions with the main interest groups representing the private rented sector industry, landlords, tenants and local authorities including environmental health officers. We would also welcome comments and feedback on these outline proposals, which can be sent to hmos@detr.gsi.gov.uk or to Allan Hamilton (020 7944 3458) at DETR, HPRS, 2/J6 Eland House, Bressenden Place, London SW1E 5DU. In line with better regulation policy, before any new regulations could come into force a 12-week formal consultation would need to take place, a regulatory impact assessment prepared, and new guidance would need to be available for at least 12 weeks. 

Background

7. The Housing Green Paper, ‘Quality and Choice – a decent home for all’ published in April 2000, described existing housing law on HMOs as a ‘confusing mass of controls’ built up piecemeal during the previous fifty years. It viewed the role of Government and local authorities as ‘Promoting a Healthier Private Rented Sector’ to encourage the many responsible landlords and help them raise their standards, as well as making the bad ones do so or leave the business.  This approach was endorsed by respondents to the Green Paper, and confirmed in the Government’s Housing Policy Statement, ‘The Way Forward for Housing’ in December 2000. The Green Paper set out the Government’s approach to improving the quality of private housing, including HMOs. The aim should now be to identify hazards as precisely as possible, taking account of occupancy or intended occupancy, and require them to be reduced to acceptable level, giving guidance on possible approaches but not making any particular approach mandatory.  Avoidance of detailed prescriptive standards was stressed in the Department’s 1999 guidance on HMO standards, which acknowledged that some local authorities were already moving towards a more risk-based approach. This cultural shift has subsequently been reflected in development of the hazard-based HHSRS, for which proposed enforcement arrangements (including replacement of existing HMO-specific works and overcrowding notices) are being consulted on from early March until the end of May 2001.  Existing workplace fire safety regulations and Home Office proposals to reform fire safety legislation take a similar approach. They both accord with many of the Government’s principles of better regulation, set out in the Enforcement Concordat which local authorities have been encouraged to adopt since 1998:  consistency, proportionality, openness, and helpfulness.

8. The Government issued a consultation paper in April 1999. The main proposals were for:

· repeal and replacement of existing primary legislation on HMOs : Part XI of the Housing Act 1985 (as amended);

· a new clearer definition of HMO : ‘more than two families’- three or more unrelated people, based on the relationship between occupants rather than their mode of living;
· compulsory licensing of certain HMO properties in the private rented sector;
· other HMO-specific legislation in parallel to licensing.

9. There has not been a formal announcement on the precise scope of mandatory licensing following this consultation, but Ministers have indicated that for England the scheme is likely to include an estimated minimum of 120,000 properties in the private rented sector:

· bedsits 

· hostels, including bed & breakfast accommodation for homeless people, asylum seekers, and other long lettings

· three (or more) storey shared houses 

· two storey houses with five or more unrelated sharers

· individual flats in multiple occupation

· properties which are a mix of bedsits, converted flats and shared housing.

10. Ministers have also indicated that there would be a discretionary power for local authorities to licence certain other HMOs, according to local market and stock conditions:

· two storey houses with three or four unrelated sharers eg. large concentrations of student lettings in city neighbourhoods outside London

· houses converted into self-contained flats eg. where the conversion was carried out before (or does not comply) with the 1991 Building Regulations, and has not subsequently been brought up to that standard (through enforcement under the Housing (Fire Safety in HMOs) Order 1997,  the HMO fitness standard or registration schemes).

11. The 1999 consultation paper also recognised the need for powers under housing legislation for local authorities to deal with multiple occupancy problems, particularly management, in parallel to the licensing scheme. At the lower end of the rental market, HMOs are more likely to experience inadequate management, irresponsible as well as vulnerable tenants, and the impact of these problems on immediate neighbours. There is a greater need to promote good management and tenancy relations to avoid hazards escalating to the point where harm is caused or enforcement becomes necessary. 

12. Consultation indicated a broad consensus of support for other HMO-specific powers. They would be particularly relevant for those HMO properties likely to be exempt from licensing. They could also be used where the authority had yet to phase in the licensing scheme, or where there was difficulty in securing adherence. An HMO-specific ‘duty of care’ was proposed, although it was emphasised that final proposals would need to reflect development of the HHSRS and new fire safety legislation.  It is now clear that the HHSRS will achieve much that had been proposed separately for HMOs, with the exception of management standards. In parallel, the new fire safety regime will include a ‘general duty of fire safety’ on those responsible for multi-occupied premises (regardless of tenure, including purpose-built flats and mixed commercial/residential premises).  

13. When the opportunity for new primary legislation arises, alongside licensing and HHSRS duties and powers there would be an opportunity to update existing sections of Part XI on management, providing revised powers to make regulations, issue guidance, and approve codes of practice, for more modern enforcement and stronger penalties. It would need to be considered whether certain HMOs should be exempt from these provisions, though any exemptions would need to be much more limited than in the case of licensing: possible categories might include wholetime tourism accommodation and religious retreats. 

14. While the opportunity for new primary legislation is awaited, it should be possible to make some changes by amending the HMO management regulations, or developing proposals which can be implemented at the same time as a Bill. This was signalled by the then DETR Minister Chris Mullin when he responded to a Parliamentary debate on 8 November 2000, and was subsequently welcomed by Shelter, the Chartered Institute of Environmental Health and the National HMO Network.  Landlord organisations have also shown positive interest in contributing to policy development in this area. Ahead of new primary legislation, this would demonstrate the Government’s commitment to raising standards, promote better management and tenancy relations, and offer some additional protection to tenants and responsible landlords alike. It would also partly respond to recent Health & Safety Commission recommendations for Ministers to consider more pro-active gas safety enforcement in the private rented sector. The regulatory impact of HMO reforms, new burdens on landlords and local authorities, would arguably be spread over a longer period. Revised management regulations and guidance would complement ongoing development of the HHSRS guidance for assessment of physical hazards in HMOs. Taken together, they should enable existing physical and management standards for HMOs to be replaced by 2002, and Circular 12/92 to be withdrawn.

15. The Regulatory Reform Bill, currently before Parliament, provides a power to amend specific sections of primary legislation by Regulatory Reform Order, in the interests of better regulation. Reforms to fire safety and housing renewal legislation may be taken forward in this way. This might be an option for the HMO management regime, but would not be a suitable vehicle for licensing or complete recasting of the HMO regime. 

Existing management standards

16. Local authorities’ current management standards are largely derived from the Housing (Management of Houses in Multiple Occupation) Regulations 1990, made under section 369 of the 1985 Act (as amended by the Local Government and Housing Act 1989). They replaced a similar set of regulations from 1962, and apply to all properties falling within the section 345 definition of HMO, regardless of tenure, including conversions into self-contained flats. Essentially, the 1990 Regulations place duties on managers broadly relating to the HMO fitness criteria. They also cover more incidental matters including decoration of common parts, condition of gardens, and disposal of refuse and litter. The regulations also contain the only references in the current HMO regime to duties on residents, largely confined to co-operating with managers to enable them to fulfil their duties. 

17. In addition, through securing registration under schemes with control provisions, which apply to certain, mostly private rented HMOs but also some mixed tenure conversions into self-contained flats, authorities can require additional management conditions. Around 75 English authorities have this type of scheme. A further 13 have schemes with special control provisions, applying to the same types of HMO. In theory, these provide stronger powers where there is a ‘relevant management failure’ to take reasonably practicable steps to prevent (or reduce) the existence of the HMO or the behaviour of its residents from adversely affecting the amenity or character of the area. Registration of an existing HMO (or renewal or variation of registration) can be refused on these grounds. However, there are concerns about both the effectiveness and desirability of special control powers. The more confrontational approach they encourage also appears to be making it more difficult for authorities to get landlords to register properties. 

18. The 1990 Regulations do not appear to have been accompanied by a Departmental Circular or guidance, nor did the 1997 registration schemes Circular offer guidance on management issues (though the 1999 interim guidance made some reference). The regulations and scheme conditions alone, without any central guidance, do not really encourage landlords to improve their general approach to management, or maintain existing competency. 

19. The information local authorities can require under the 1990 regulations does not extend to terms of occupancy (or details of tenancy agreements) which can set out what each party can expect of the other. The regulations are also outdated, mainly linking with the relatively narrow HMO fitness criteria. They do not include management duties on testing of heating appliances, or electrical safety. Nor is there guidance on compliance, for furnished lettings, with regulations on foam-filled furnishings, or where meals are provided, with those on food safety. DETR’s 1999 guidance suggests that management conditions for registration schemes with control provisions can include gas and furnishing safety, and many authorities operating schemes now include these.  Some have also adopted conditions on general management competency or training. Subject to the scope of section 369 of the 1985 Act under which they are made, the regulations could be amended by adding further duties of this kind. CIEH’s ‘model licensing scheme’ submission to DETR in September 2000 followed this type of approach, and proposed a ten-point landlord training agenda.

20. Over the years, most local authorities have incorporated management duties within their ‘adopted HMO standards’ alongside prescribed physical standards on fire precautions and other fitness criteria, and any registration conditions on management. Local authorities often base their standards on the CIEH’s 1994 professional practice note. There is a considerable degree of local variation, including some examples of good practice on promoting better management as well as enforcement-led approaches. While it is helpful to bring standards together in a single document, as a result management duties are often blurred with physical standards and not always seen as a distinct area. For example, one local authority is proposing a registration scheme management condition to ‘comply with prescribed space and amenity standards’, and the CIEH model scheme included sections on freedom from dampness and structural stability under its management section. The comprehensive range of hazards surveyed using HHSRS covers much of this territory.

21. The Department’s 1999 interim guidance on standards gave a steer towards a revised approach, both on management duties and physical conditions. Speaking to the National HMO Network conference at the time, Housing Minister Nick Raynsford said: “the overall sense is that you should avoid detailed, prescriptive guidance to landlords. Flexibility must be retained to allow for alternative solutions, if these would produce the same end result. There is often more than one solution.” Management standards that are over-prescriptive may also conflict with tenancy or lease obligations that will vary from one type of HMO to another, such as responsibility for common parts, refuse disposal, gardens and outbuildings. Standards necessary for bedsits or hostels may not always be appropriate for shared houses or conversions to self-contained flats, particularly those with mixed tenure. For example, managers may not be responsible for supply of utilities to self-contained flats, except for common parts. Terms of occupancy for student lettings may leave it to them to decorate the house internally if they wish, and to put their own refuse out for collection. Institutional-style safety signs and additional lighting may not  be justified for lower-risk two-storey houses with one obvious fire escape route. 

22. Some experienced, responsible landlords (often duty holders under other health and safety legislation) may have developed an approach that works well for management of their particular properties, and which complies with those other regimes. But they may not follow the letter of the HMO regulations and in particular the precise requirements of the local authority’s adopted standards. As things stand, such landlords may be deterred and fear being penalised through disproportionate enforcement and/or additional, unjustified costs. One objective of new legislation is to provide better protection for them, as well as for tenants. Later in his May 1999 speech, Nick Raynsford indicated: “goal-setting regulation and risk-based enforcement are by no means new concepts. Certain local authorities will obviously need to significantly adapt their enforcement style. Practical, realistic enforcement of minimum standards, proportionate to risk, will give landlords the opportunity and the incentive to put their houses in order.” This approach will complement the cultural shift in both house condition and fire safety enforcement. But it should not be so imprecise that it results in significantly lower standards or impedes enforcement of the legislation where necessary.

Proposed approach 

23. In addition to strengthened regulations, new guidance could be given added weight as an Approved Code of Practice (ACoP).  There is already a power to do this, but so far it has not been used (a code on physical standards was considered in 1997/98).  The ACoP would be admissible in court and could be used in both prosecution and defence.  It might also be the basis for management conditions within the licensing scheme. Local authorities would need to harmonise their existing adopted standards to reflect these changes.

24. This approach would also recognise higher standards. These would be through additional statutory management conditions through licensing where it applies (or through another regulatory regime such as the Care Standards Act or Housing Corporation performance standards for social landlords). Promotion of voluntary management codes would also continue to be actively encouraged, including those promoted nationally or across certain sectors such as RICS, NFRL or Unipol, and by local authorities, often in partnership with their local landlord fora or accreditation scheme. 

DETR

Housing Private Rented Sector division (HPRS)

February 2001

MANAGEMENT STANDARDS FOR HOUSES IN MULTIPLE OCCUPATION

Annex 1

Introduction

This annex to a discussion paper by DETR circulated by DETR in February 2001 outlines possible strengthening of the Housing (Management of Houses in Multiple Occupation) Regulations 1990 (Annex 2) and contents of guidance in an Approved Code of Practice. 

Objectives

· update regulations little changed over the last 40 years

· complement proposed reforms to house condition and fire safety legislation

· provide basic management duties for all houses in multiple occupation, particularly those exempt from registration and subsequently licensing

· provide guidance promoting better management and tenancy relations 

· deal firmly with the worst properties and landlords, while not driving out of the market those landlords who could do better, given sufficient guidance and support
· consistency with better regulation policy and the principles of good enforcement.
Revised Management Regulations 

Existing Duties

1. A possible clarification would be to apply the duties to ‘responsible persons’ ie. ‘persons in control’ as well as ‘persons managing’ HMOs, in the same way as registration schemes (and licensing in due course).  Currently local authorities cannot enforce the regulations against the owner of an HMO where there is also a manager, which can provide scope for evasion through use of managers for ‘fronting’.  The housing health and safety rating system (HHSRS) guidance uses the term ‘occupant’, and it may also be preferable to substitute this for ‘resident’ when possible.
2. Most if not all of the existing headings and individual regulations (Annex 2) remain relevant, though some of the detailed provisions may be more appropriate for the Approved Code of Practice (ACoP) or other guidance, such as that for the HHSRS. Others may not be entirely appropriate for every type of HMO or occupancy arrangement.  

Additional Duties

3. Additional duties need to be clear, reasonable and capable of criminal enforcement where necessary.   The enabling power for the regulations, section 369 of the Housing Act 1985, as amended, is fairly broad, but it may not provide scope for all suggestions on strengthening them.

4. Regulation 14, the duty to display notices in the house, could be strengthened beyond providing contact details for the manager.   It could be used to require notices to be displayed reminding occupants of their terms of occupancy obligations. These would make clear make clear respective rights and responsibilities on management issues such as repairs, common parts and refuse disposal. Ideally, in private rented lettings there would be a written tenancy agreement of some kind, but it is not the Government’s intention here or elsewhere to amend legislation on tenancies or rents.

5. Regulation 15, the duty to inform the local authority about occupancy of the house, could also be strengthened to enable authorities to require terms of occupancy information.  This should enable authorities to build up a better picture of what sort of HMO it is and who should be doing what within the property on common parts, repairs and other management issues. It would also enable them to be better informed on the landlord’s ability to gain possession from antisocial tenants.  Scope for inadvertent action, eg. against a landlord of self-contained flats on utility supply, would also be reduced.  

6. As well as long-leaseholders (for whom legislation is currently being reformed) or their tenants, other HMO accommodation may be related to work, education or seeking asylum. Terms of occupancy will vary from one property to another : arrangements for HMOs which are shared houses or converted into flats may well differ from a hostel or bedsits.  A distinction may need to be made between terms relating specifically to management and those about length or security of tenure or rent.  If that was the case, a subsequent duty to provide the latter information could be provided in the Bill, to assist in determining HMO status under a revised definition and/or inclusion in licensing.

7. A new duty could be to provide both occupants and the local authority with appropriate health and safety certificates, for example on periodic testing of any gas, electrical, and fire detection equipment.  

8. There could be a further duty to remove any older foam-filled furnishings that are not compliant with the 1988 regulations (as amended), subject to terms of occupancy where they belong to residents.

Approved Code of Practice on HMO Management

1. The regulations would be backed up by better guidance in the form of an Approved Code of Practice, aimed at promoting competence in property management and tenancy relations by landlords. It will also guide environmental health officers on their approach to monitoring and enforcement of the management regulations, with particular emphasis on flexibility to reflect different types of HMO and occupancy arrangements. The code, which could also serve as guidance for the management aspects of the licensing scheme, would also cover good practice for landlords on detailed issues beyond the basic duties in the regulations :

(a) taking reasonable steps to fulfil and ensure residents fulfil their terms of occupancy obligations and duties under the management regulations 

(b) dealing with antisocial behaviour and complaints from neighbours, including grounds for seeking possession, and where practicable vetting of new tenants
(c)  providing effective repair services, where the landlord has repairing obligations

(d) taking reasonable steps to be responsive to any vulnerable residents
(e) basic security and energy efficiency measures

(f) duties in the regulations, safety certificates and other legislation.

(a) Terms of Occupancy

2. Ideally, there should be written terms of occupancy, and providing these should be one means of assessing responsible management.  However, some types of HMO are often let out on a very informal basis.  Given the transient nature of and/or temporary placement of some occupants, written or individual terms would not always be appropriate or provide either party with sufficient flexibility, particularly in the hostel and B&B end of the sector (where ‘house rules’ may be more typical).  At the other end, there are shares of freehold, long (over 21 year) leases and many other types of occupancy in between, including weekly, assured shorthold (AST), secure/regulated, and short (under 21 year) leases. Also work or study-related occupancy, temporary placement in B&Bs by local authorities and similar arrangements for asylum seekers.  As a bare minimum, landlords of AST tenants need to comply with section 20A of the Housing Act 1988, as amended (duty to provide statement of terms of AST), and  those of weekly tenants with sections 4-7 and 48 of the Landlord and Tenant Act 1985 (to provide a rent book, and the landlord’s name and address).   
Guidance on  terms of occupancy  :

· written in plain English

· comply with Unfair Terms in Consumer Contracts Regulations 

· start date and duration

· amount of rent, when payments are due, and procedure for rent review

· repairing obligations 

· rights of reasonable access 

· occupants’ responsibility towards reasonable care of house 

· grounds on which possession (or forfeiture of lease) could be obtained  

       eg. rent arrears, damage, antisocial behaviour.

Other possible items, depending on type of occupancy or property :

· responsibility for common parts  eg. cleaning, refuse disposal, gardens

· services provided, how costs are apportioned between occupants with a right to them eg. utilities, refuse disposal, meals in B&Bs

· display of any ‘house rules’ particularly where there are no written terms

· how any service charge is calculated and how it may be altered

· provision of safety and insurance certificates 

· reference to membership of voluntary ombudsman, tenancy deposit or accreditation schemes, any HMO registration or licensing

· whether Housing Benefit may be paid to the responsible person 

· other specific matters relating to long-leasehold, secure or social tenancies 

(b) Antisocial behaviour and complaints from neighbours

3. The general presumption, unless otherwise stated in the terms of occupancy, is that the duties in the regulations apply to the manager/responsible person and not (apart from Regulation 16) the occupants. In cases where there were no written terms or only a basic AST statement of terms, the responsible person would clearly be liable (eg. duties for common parts, refuse disposal), and would have no basis to argue otherwise. If the terms of occupancy stated that they were the duties of occupants, the responsible person would have a duty to take reasonable steps to ensure they fulfilled them. The ultimate step would be to seek possession, and more specific terms of occupancy, setting out such grounds as those at 12-15 of Schedule 2 of the Housing Act 1988, may enable more clear-cut and faster possession through the courts. Where there are minimal or no written terms of occupancy, the guidance could also point out when possession should be sought where grounds arise. This also places additional onus on the responsible person to deal with complaints about occupants and antisocial behaviour, where they arise.  It responds to general concerns about ensuring better management of problematic HMOs to avoid impact on the immediate neighbourhood, including responses to the 1999 consultation.

Guidance might also cover:

· dealing with complaints about occupants from other occupants of the house and from neighbours

· ensuring anti-social behaviour by occupants, including harrassment, noise,  and other forms of behaviour that can cause nuisance or hazards, is dealt with appropriately (if necessary by seeking possession) and the situation monitored. 

(c) Repairs

4. In certain, higher-risk circumstances, there may be a need for a 24-hour emergency service to be available, for essential work on fire detection or lift equipment.  As a minimum, a means for occupants to contact the responsible person such as a mobile or answerphone, corresponding with the duty to display notices.   Agents, property management companies and social landlords are often able to provide this service under contract.  Terms of occupancy can also be used to set out the appropriate level of service.

(d) Vulnerable occupants

5. This part of the guidance would be aimed at promoting management that responds to the potentially higher risks that certain occupants can present. It would correspond with the definition of ‘vulnerable occupant’ to be used in the housing health and safety rating system (HHSRS) : an age range for whom the risk arising from a hazard is greater than for the population as a whole and who might typically be expected to occupy the dwelling.  For example, the elderly or children, or people with certain (but not chronic) health problems or disabilities. The HHSRS proposals enable local authorities to issue hazard awareness advice (instead of taking enforcement action), generally in cases where hazards would not become potentially severe without change of letting to a ‘vulnerable occupant’.  

6. Although some properties are rarely if ever let to vulnerable groups, clearly there are many types of HMO which are. Hostels and B&Bs often cater for vulnerable people on a temporary or last resort basis. Other properties may begin to cater for more vulnerable occupants over time,  according to local demand, or with a change of landlord. Though not always the first choice of either tenants or landlords, private rented sector HMOs house some people for whom supported housing may be more appropriate, but is not available, or from which they may have been excluded. 

Guidance could cover :

· who are vulnerable occupants and how to recognise possible increased hazards

· when to action any hazard awareness advice previously issued under HHSRS

· co-operation with care and support agencies (while ensuring that confidential information is only exchanged where there is a definable risk to the individual concerned).

(e) Security and Energy Efficiency

7. Assessment using HHSRS would include both risks from entry by intruders and indequate thermal insulation. There could be corresponding guidance on basic security measures and energy efficiency.

8. Shared  accommodation both through its nature and location, can often present higher risks and opportunities for theft and other crime, from both within and outside the premises.  There is often a balance to be struck between adequate means of escape from fire (eg. easily openable windows and doors) and adequate security. The HHSRS guidance (12.09) recognises this, as does Building Regulations Approved Document B on fire safety (B1 xvii and 6.11), which suggests not preventing doors being locked when the rooms are empty, while ensuring fastenings are easily operated from the inside.  Blanket requirements to put fire safety before security by removing additional locks from doors are inappropriate.   In many areas, crime prevention or home improvement agencies may provide grants or installation for basic security measures, or certainly free advice, both of which responsible persons and eligible occupants could be reasonably expected to take up.  Insurance requirements may also be relevant.  Local authorities now also have new strategic duties under the Crime and Disorder Act.

9. Poor insulation can certainly contribute to poor health, and will also impact on heating costs and water supply. Where home energy efficiency grants are available under New HEES, eligible responsible persons and occupants could reasonably be expected to take them up. Where utilities and appliances are provided by the responsible person, it may be reasonable for guidance to encourage them to have consideration for their energy efficiency.   This would assist local authorities to meet their wider statutory obligations and performance standards, as well as improving accommodation management and quality.

(f) Duties in the Regulations, Safety Certificates and Other Legislation

10. This section of the guidance would be intended to complement but not duplicate or contradict other health and safety legislation, nor to circumvent the HHSRS guidance on physical hazards. It would aim to promote standards of management which minimise potential hazards, through compliance with legislation and other good practice. It also broadly corresponds with the letting industry ‘GEFFS’ criteria for safety certification, and draws on CIEH suggestions.

Guidance could cover :

· HMO Management Regulations duties on providing certificates

· HHSRS guidance on hazard identification and risk assessment

· Landlord & Tenant Act 1985 section 11 repairing obligations

· Gas Safety Installation & Use Regulations 

· Furniture & Furnishings Regulations 

     (by responsible person or occupant removing older foam-filled furniture) 

· Building Regulations (for new conversions) 

· Fire safety legislation/workplace regulations/general duty 

     (annual testing of automatic fire detection equipment) 

· Institution of Electrical Engineers Regulations (5 year testing)

· Buildings insurance

· Management of Health and Safety at Work Regulations

(where premises are also workplaces)

· Food Safety (General Food Hygiene) Regulations 

     (where meals or communal kitchens provided)

Guidance could also emphasise the need for flexibility to reflect different types of HMO and occupancy arrangements :

· houses converted to self-contained flats : Regulations 4 and 5 may not be applicable where occupants or (occupying or sub-letting) leaseholders are be responsible for supply of utilities to their individual flats

· small lower-risk two-storey shared houses with less than five occupants, (which may move in and out of HMO status with each letting) : some of the detailed requirements in Regulation 10 on fire safety could be inappropriate eg. safety signs, emergency lighting 

· some of the detail in Regulation 6 on staircases may also invite disproportionate enforcement in lower-risk two-storey houses, where an open-plan staircase can often be a design/letting feature. 

Annex 2

Hyperlink to the existing regulations on the UK Statutory Instruments website :

www.hmso.gov.uk/si/si1990/Uksi_19900830_en_1.htm
Annex 3

(diagram : view using page layout)
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Annex 4 

List of references

with hyperlinks

Good Policy Making : A Guide to Regulatory Impact Assessment  (Cabinet Office, 2000)

www.cabinet-office.gov.uk/regulation/2000/riaguide/default.htm
Hansard, House of Commons Westminster Hall debate, 8 November 2000 (TSO, 2000)

www.parliament.the-stationery-office.co.uk/pa/cm199900/cmhansrd/cm001108/halltext/01108h05.htm#01108h05_head0
Licensing of Houses in Multiple Occupation – England, consultation paper (DETR, April 1999)

www.housing.detr.gov.uk/information/consult/lhmoe/index.htm
The Housing Green Paper : Quality and Choice (DETR, DSS April 2000)  Chapter 5

www.housing.detr.gov.uk/information/consult/homes/green/07.htm
The Housing Policy Statement : The Way Forward for Housing (DETR, DSS December 2000)

www.housing.detr.gov.uk/information/statement/main/index.htm
Guidance on HMO Standards, letter to local authorities (DETR, April 1999)

www.housing.detr.gov.uk/information/hmo/guidance/index.htm
Housing Health and Safety Rating system : (DETR, July 2000)

www.housing.detr.gov.uk/information/index08.htm
Frequently asked questions about the HHSRS : (DETR, December 2000)

www.housing.detr.gov.uk/research/hhsrs/faqs.htm#11
APPENDIX B

MANAGEMENT STANDARDS FOR HOUSES IN MULTIPLE OCCUPATION

DETR DISCUSSION PAPER

Salford City Council welcomes the introduction of a mandatory licensing scheme for Houses in Multiple Occupation and the proposed revision of the HMO Management Regulations and the development of an Approved Code of Practise are generally to be welcomed in that context.  The application of the management regulations to all HMOs, regardless of licensing status is seen as essential to the promotion of good letting practice across the sector.

The following comments are made on Annex 1 regarding these proposals (headings & numbers follow Annex1).

Existing Duties 1

I. extension of duties to ’responsible persons’ i.e. ‘persons in control’ as well as ‘persons managing’ is welcomed and consistent with the approach taken for HMO registration and licensing.  

II. the retention of Regulation 16 which places a duty on tenants to co-operate with the manager in the carrying out of management responsibilities, to comply with the arrangements made for tenants’ health and safety, and to take reasonable care to avoid causing damage to anything which the manner has a duty to repair creates is welcomed.  Local authorities rarely exercise their power to prosecute tenants for non-compliance with Regulation 16 but the threat of prosecution is a useful tool in extreme cases.  The regulation addresses responsible landlords’ well-founded concern that they may be penalised unfairly for the anti-social behaviour of difficult tenants.

III. consideration should be given to extending the duty to ‘persons responsible for the maintenance of the property’ to cover situations where the responsibilities for rent collection and repair and maintenance are split between two unrelated individuals or bodies, neither of whom are the owner of the property.  In these circumstances, under current legislation, the ‘person responsible for the repair and maintenance of the property’ is neither a ‘person having control’ nor a ’manager’. 

Existing Duties 2

All the existing headings and individual regulations remain relevant and the potential conflict with particular types of letting agreement utilities is already dealt with under section 3 –(1) (a). This section effectively exempts the manager from any obligation with regard to the supply of utilities and any other matter covered by the regulations where it can be shown that it is the responsibility of any other person, other than to bring it to the attention of the person concerned.  Therefore there should be no conflict where the occupier is also the leaseholder with a contractual responsibility for the supply. 

If uncertainty as arisen over this matter, section 3 –(1) (a) could be made more explicit.

Additional Duties 3.

Section 360 Housing Act 1985 does not provide cover for all the amendments proposed

 Additional Duties 4. – Regulation 14

I. The duty to display notices reminding occupants of their terms of occupancy obligations is not unreasonable in principle but should be of a practical nature e.g. not just stating that refuse bins must be put out for emptying but stating the day refuse bins are normally emptied by the Council.

II. The duty to display notices in the house should be strengthened to include:

· the emergency/out of hours arrangements/contact(s) for tenants

· an address in this country for service of notices, including notices in proceedings, which is not Post Office Box number or c/o the property (except where this is the landlord’s main residence).  

N.B.   Tenants already have a right to be supplied with this address under s48 of the Landlord & Tenant Act 1948 but often have difficulty obtaining the information.  It would be helpful if the duty was extended to allow the local authority to require this information and for non-compliance to be a criminal offence.  

Alternatively, it might be possible to amend the current power to obtain information on ‘interested parties’ with regard to the ownership of a premise which is available to local authorities under s16 of the Local Government (Miscellaneous Provisions) Act 1976.  Currently if a Post Office Box number or address abroad is supplied the requisition for information under s16 is satisfied

Additional Duties 4. – Regulation 15

I. The proposed strengthening of the duty to inform the local authority about occupancy is to be welcomed especially if it includes the information on terms of occupancy such as the tenancy details, length, security, tenure, rent agreement and any other contractual details.   In addition to assisting local authorities when dealing with an anti-social tenant, it will also assist the local authority in identifying where the landlord is proposing to evict a tenant illegally to evade on-going management responsibilities.  This will be particularly important in areas of high housing demand.

II. A duty to inform the local authority when a tenancy is terminated would also assist the enforcement of licensing conditions particularly where occupancy restrictions are imposed because the landlord is not ‘fit & proper’.  A similar duty placed on the tenant could protect tenants who wish to co-operate with the local authority and seek to protect themselves from pressure not to co-operate made by non-compliant landlords.

III. A new duty to provide occupants and the local authority with appropriate health and safety certificates, particularly periodic testing of gas, electrical and fire detection equipment would be welcomed.  Good practise guidance should be compatible with the test and inspection requirements detailed in the relevant British Standards regarding fire safety equipment, fire alarm systems, emergency lighting etc..

IV. Difficulties are often encountered when landlords employ electricians who are not sufficiently experienced to provide the level of test and inspection required.  It would be helpful either the regulations or the code of practice stated that electrical certification must be provided in accordance with the requirements of BS7671.  This would enable local authorities to refuse to accept inadequate test or inspection reports without recourse to a second independent inspection by a qualified electrician.  

Use of a NICEIC qualified electrician is also preferred as the NICEIC is not a trade organisation and NICEIC inspectors will provide independent information and advice to both customers, registered electricians and the local authority.

V. A duty to remove any foam-filled furnishings that are not compliant with 1988 regulations would be welcomed and a similar duty should rest on the occupants, as the use of such furniture endangers not only their lives but that of other tenants.  

Currently the only way furnishing can be demonstrated to be non-compliant is by destructive testing.  This creates problems where labels have been removed or the owner claims the furniture is exempt. Trading Standards officers are reluctant to seize and test potentially non-compliant furniture and have no right of entry to do so in private accommodation.  A management duty to reasonably demonstrate that unlabelled furniture provided in furnished lettings is compliant would be helpful and discourage landlords from using furniture from uncertain sources.

Guidance on ‘reasonable’ could be given e.g. a certificate from a suitably qualified ‘expert’ regarding period furniture or provision of a satisfactory papertrail regarding the age and origins of the furniture could be provided.  An amendment to the Furniture and Furnishings (Fire) (Safety) Regulations requiring the provision of sewn label on fire resistant mattresses in line with other furnishings would assist identification of  non-compliant items.

Approved Code of Practice on HMO Management


The principal of providing guidance on good practice through an Approved Code of practice is strongly supported provided there is adequate provision for revision and updating.

(a)
Terms of Occupancy

I. The provision of written tenancy agreements is strongly supported. However tenants often feel under pressure to accept a tenancy before they have been provided with a copy of the letting agreement and before they have had an opportunity to obtain independent legal advice on the implications of the terms of the agreement.  Tenants should be issued with a letting agreement before the start of the tenancy and have an opportunity to scrutinise the terms and obtain legal advice before finally committing to the agreement.  A minimum ‘cooling off’ period of 24 –48 hours is recommended for this.  Otherwise unscrupulous landlords could avoid their management obligations by issuing letting agreements which unfairly transfer responsibility to the tenant.

II. Guidance in the management code on dealing with anti-social tenants should also encourage landlords to deal with problems early and to obtain help from mediation services and other agencies to try to prevent problems escalating out of control.  Councils also need to address the problem of anti-social tenants across the public and private sectors with a coherent strategy and development of appropriate support systems.  Otherwise the root causes of anti-social behaviour will not be tackled with the risk that problem tenants will become homeless and rootless, presenting even greater problems to local communities.

(b)
Repairs

I. Guidance on making provision for emergency repairs is welcomed, as many landlords do not anticipate this problem.  There should be a duty to display current emergency contact details in the house.

II. It should be good practise for the landlord to contact the tenant and let them know what arrangements have been made to deal with the emergency, the reason for any delays and the timescale in which action can reasonably expected.   Landlords do not always think to do this and it can be the cause of unnecessary antagonism between landlord and tenant.

(d)
Vulnerable occupants
It would be helpful if the guidance also made reference to other legislative requirements e.g. registration with Social Services where privately owned homes which give personal care to elderly residents.

(e)
Security and Energy Efficiency

I. The introduction of security and energy efficiency requirements through the HHRS is welcomed.  Improving the energy efficiency of HMO whilst having regard to the type of occupancy and existing tenant’s wishes can be complex good practice guidance would need to have regard to these issues.

II. The need to strike a balance between adequate means of escape from fire and adequate security is understood but where a more flexible approach is abused by either the occupants or the landlord and as a consequence the health and safety of occupants is seriously compromised the local authority must have the discretion to require a change to the conditions/standards agreed.

III. Poor insulation is a major contributor to fuel poverty of tenants in older HMO.  The works required to upgrade floors and ceilings for fire safety purposes often offers an opportunity to improve thermal efficiency at the same time.  It is hoped that the HHRS will allow the local authority to require landlords to carryout this work where appropriate.

(f)
Duties in Regulation, Safety Certificates and other Legislation

I. The proposals in this section are generally welcomed although some of the comments on flexibility suggests that some regulations have been mis-interpreted.  This matter presumably can be dealt with through guidance without any change to the existing regulation.  

II. With regard to new conversions requiring full Building Regulations Approval the issuing of a Building Regulations Completion Certificate should be mandatory regardless of the level of involvement of the Housing Inspector.  Currently Building Control officers only provide the relevant level of inspection and certification if a Completion certificate is requested by the owner.  This can create problems regarding access and effective inspection of hidden elements e.g fire resistant floor construction, if the owner requests a certificate retrospectively after work has been completed.

III. As noted under Existing Duties 2  Regulation 4 and 5 should not be a problem in relation to self contained flats as section 3 –(1) (a) already allows for situations where the leaseholder or owner is responsible for the utilities.

IV. Regulation 10 does not require the provision of inappropriate fire safety requirements.  It simply says that where provided they must be maintained.  This is necessary because where fire alarm systems and/or additional fire escape are provided to standard above the legal minimum tenant behaviour is modified to rely on the measures provided.  For example, where a smoke alarm system is provided a tenant may not immediately respond to a smell of burning or smoke because they believe that a fire in another part of the premise will trigger the fire alarm.  The fact that an alarm system does not have to be provided in the dwelling is irrelevant to the additional danger posed because the tenants believe the system is working. Good practice on notification to tenants and the repair or removal of failing systems could be included in the code of practice.

V. The objection to existing management obligations regarding staircases under Regulation 6 is not clear.  If the existing staircase requires upgrading or replacement to comply with health and safety or fire safety requirements this would be dealt with under HHRS not management.

Contact : Jane Thomas, Urban Renewal Manager – 0161 –925-1015
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