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DISCRIMINATION LAW REVIEW – RESPONSE TO THE GREEN PAPER - “A Framework for Fairness: Proposals for a Single Equality Bill for Great Britain”
1.
Introduction
Equality, diversity and the promotion of human rights are key issues within the council. These responsibilities are taken very seriously and are integrated into the work of the council at all levels.  

Promoting inclusion in Salford is one of the seven Pledges which the council has made to the people of Salford. As such, all Members and Officers are aware of their responsibilities to act in accordance with Equalities legislation.

2.
Comments on the Discrimination Law Review document
The council welcomes the opportunity to respond to this consultation document. The responses cover general issues which are relevant to the public sector.  Specific comments are also made regarding themes or issues where there may be a debate or difference of opinion to those expressed in the report, rather than attempting to respond to each individual question, particularly where the question addresses a specific technical issue e.g. legal definitions or asks for research information to support or refute a specific view.  At the end of each section, a short paragraph, headed “Summary Proposal” gives the core message of the previous section.
2.1
General Issues

2.1.1 The council welcomes the underpinning philosophy contained in the document, namely equality is a fundamental part of society and everyone should have their rights respected as well as having the best opportunity to succeed in life by using their skills and talent in an increasingly diverse society.

2.1.2 The council appreciates that with the wide range and scope of existing equalities legislation that undertaking a detailed review of it provides an opportunity to ensure that it is fit for purpose in the twenty-first century. The council also accepts that harmonising, simplifying, modernising and making the law more effective are crucial stages in the process of achieving a fairer society. 

The law can be complex and maintaining different definitions to be applied in particular situations to specific strands is illogical and acts as a barrier to understanding and informed application by organisations. Appropriate steps should be taken to standardise definitions and tests, where possible, without reducing the existing protection.

The protection offered under the 6 strands of equality is not uniform and neither is the protection offered in terms of scope.  Protection in the employment sphere is wider than most, although this should cover the exercise of a public function by contributing to public life, which should include volunteering.  The protection should also be extended to other areas, e.g. goods, facilities and services.  Streamlining the protection offered should take place, as far as possible, but without reducing the existing protection e.g. positive discrimination which is lawful under the Disability Discrimination Act.

Summary Proposal.  The protection of the 6 strands of equality should be extended across all areas.
2.1.3 The establishment of the Commission for Equality and Human Rights (CEHR) with its clear remit to oversee the existing and future equalities legislation, along with the wide scope of the Human Rights Act 1998, marks a significant change in approach and is consistent with the wider agenda, referred to in other recently published reports – The Equalities Review document and “Our Shared Future”, produced by the Commission on Integration and Cohesion.
2.1.4
One of the roles of the CEHR is to provide information to organisations in the form of Codes of Practice and other guidance documents.  The law can be quite complex and its scope and range will be extended. This will present significant challenges for organisations. It is therefore vital that information is produced in a timely manner and in a format that can be understood to enable organisations to adapt their services and systems to enable compliance.
2.1.5
The role of audit and inspection agencies working with local authorities and the CEHR is also important.   Identification of relevant equalities related issues and inclusion of them in their inspection frameworks is a responsibility that agencies must acknowledge and own. These agencies need to be trained and equipped to audit and inspect areas which demonstrate there is real change occurring. However, the CEHR needs to be clear that it understands the local government agenda and the equality and performance frameworks which operate within it. Collaborative working with the CEHR needs to take place to ensure that this occurs.  The correct guidance and information must be given to allow appropriate mechanisms to be developed and implemented, which link into existing processes. 

Summary Proposals.  The CEHR needs to develop robust audit arrangements and frameworks with inspectorate agencies, who themselves must take responsibility for ensuring they are equipped to undertake the audits. 
2.2         Specific Observations – Themes
2.2.1
Balancing Measures

If the adoption of provisions to allow for wider balancing measures to permit more rapid progress to be made towards redressing under-representation and disadvantage takes place, it must be borne in mind that this is clearly a very sensitive issue and is also open to misunderstanding.  Furthermore, the line between what is and is not unlawful may not always appear to be clear which may provide further complication.  Clear, consistent and comprehensible guidance, support, information and encouragement must be available from the CEHR; otherwise organisations may not feel inclined to take a risk for fear of getting it wrong. Positive action provisions have been available under certain circumstances, but evidence shows that it has not been effective in bringing about change.  The rules are not always straightforward and as it is voluntary, organisations have not felt confident enough to embark on positive action initiatives.  Lessons need to be learned from this; otherwise the desired change will not take place.  

Summary Proposal.  The CEHR should be pro-active in providing information, guidance and support by working with organisations who wish to use balancing measures.
2.2.2
Public Sector Equality Duties

The proposal to introduce a single equality duty is sensible; however, to be effective as a tool to promote inclusion it has to cover the 6 equality strands.  It is critical to strengthen the duty to a requirement to eliminate unlawful discrimination and promote equality of opportunity and remove the reference to “due regard” which weakens it significantly.  It is also important that the public sector duty covers all public authorities.  An integrated approach is crucial and there should be a substantive purpose statement about what the law is attempting to do, to aid interpretation so that it focuses on the spirit of the law.  The adoption of the four “dimensions of equality” are useful underpinning principles, however public authorities – regardless of size - will need to ensure they comply with the law and take the steps which are necessary and proportionate to promote equality across all of its functions.  It will need to identify the impact of inequality for each of the strands and decide how best to utilise the resources available to address the issues raised. It is also important that there is a consistency of approach for recording and reporting, which includes one timeframe which covers the six strands.
Summary Proposal.  A single equality duty, with the requirement to eliminate unlawful discrimination and promote equality of opportunity should be introduced which covers all local authorities and includes the 6 strands of equality.

It is however, a concern that there are no proposals which state that in future there will be a requirement to provide evidence of monitoring, consultation/involvement. This would appear to be a retrograde step and inconsistent with the work which has gone on within organisations in recent years. This would mean that it would be more difficult for interested external parties to understand what is happening within an organisation and effectively challenge what is happening.  A significant amount of work has gone in to ensuring that organisations develop appropriate systems and equip managers to play their part in achieving a fairer society. It appears illogical to suggest now that this approach should no longer be continued. This could well cause disquiet within organisations which have integrated these processes into their current arrangements and encouraged a more critical way of thinking.  This approach is not consistent with the proposals outlined in the Equalities Review document and it is certainly less modern.
Summary Proposal.  It should be a requirement to provide evidence of consultation/involvement and monitoring.
There is no reference to equality impact assessments which, from the council’s perspective, have been a critical tool in bringing about real change.  The requirement to undertake equality impact assessments is a clear way of involving/consulting with stakeholders.  It demonstrates transparency through open access to information, use of evidence to make decisions as well as demonstrating the opportunity for those involved to learn and demonstrate competence. 

Summary Proposal.  Statutory guidance should be provided by the CEHR on the use of equality impact assessments.

2.2.3    Procurement, including the Commissioning of Services
This is a major area where public authorities have the potential to achieve wider policy goals, which include equality.  Requiring contracting organisations to demonstrate good equality practice is a very powerful tool, although the issue of proportionality is relevant when dealing with organisations of different sizes and resources and this needs to be borne in mind. Whilst clear, consistent and practical guidance is necessary, and discussions can take place about what this should include, there should also be legislative backing to make sure that it does take place.  Guidance in a number of forms has been issued, but in reality this has not brought about the significant change required.  Failure to introduce appropriate legal mechanisms would be an opportunity missed.
Summary Proposal.  The requirement to demonstrate good equality practice in Procurement, including the commissioning of services, should be specific requirement in the duty.

2.2.4
Equality Practice in the Private Sector
If the underpinning philosophies articulated in the Green Paper are to be realised and the achievement of a fairer society is realised, it is important that the private sector is engaged in a way which has similar outcomes to the public “duty” approach in the public sector.  It is also relevant to note that the private sector is having an increasing role in providing services which used to be provided exclusively within the public sector and this trend is likely to continue. The review needs to adopt an approach which makes sense of that relationship (see above).    There are undoubtedly examples of good practice within the private sector and enlightened organisations have realised that this can provide a very real commercial advantage.  A voluntary tool kit for the private sector is a useful approach for those organisations who would welcome a framework within which to work, although it needs to be well thought out and lessons could be learned from the experience of the Equality Standard for Local Government.  There is a temptation to suggest that there should be similar duties imposed on the private sector as apply in the public sector, there are likely to be problems in requiring private sector organisations to engage in taking positive steps to promote equality and diversity.  Clearly it is necessary to have a set of minimum expectations (such as requirements for non discrimination in the provision of good and services), but further change will be best achieved through encouraging greater social responsibility backed by competitive advantage. The CEHR will have a role to play in creating a culture change across the private sector through the provision of encouragement, support and influence.  However the most significant way of bringing about change is through the use of contracting arrangements, which is referred to above. 
Summary Proposal.  A voluntary approach – through the use of a tool kit - would be a useful starting point.  Encouragement, support and influence should also be exerted, where appropriate by the CEHR. 
3. Specific Observations – categories

3.1 Age
The current legislation prohibiting age discrimination relates to employment and vocational training only.  The proposals in the Green Paper state that legislation may not be the most effective way of addressing negative perceptions of age, but if legislation were to be put into place, it must be a proportionate response, must not have the unintended consequence of prohibiting positive benefits for younger or older people and not create unnecessary burdens on the private, public or voluntary sectors.  The definition of “unnecessary” may be open to debate and/or challenge. There will be circumstances when it will be argued that it is appropriate to discriminate, and where this occurs, they will need to be objectively justified. This is clearly a wide ranging area with significant implications, particularly in view of the future demographic profile of the population.  Whilst it may be useful to keep an open mind about introducing specific legislation, doing so would send out a message that age discrimination is not acceptable in society. The legislation covering age discrimination should be extended to the provision of goods, facilities, services and in the exercise of public functions, in order to be consistent with the other strands.

Summary Proposal.  Age discrimination legislation should cover all areas.
3.2 Parents and Carers
The government’s approach towards supporting carers and parents has been to provide targeted legal rights and practical support.  The right to request flexible working in employment under specific circumstances has proved successful and demonstrated that legislation can be an effective tool.  However, existing law for parents and carers can be piecemeal and doesn’t always automatically provide protection.  There is likely to be an in increase in the number of carers because of the future demographic profile of the population, it therefore may be prudent to review whether creating freestanding law for parents and carers may be a way forward.
Summary Proposal.  The CEHR needs to keep under review the practical impact of existing legislation on parents and carers in all areas and propose specific legislation if evidence supports the fact that protection is not offered in practice. 

3.3
Gender Re-assignment, pregnancy and maternity

The exemptions specified under gender reassignment, pregnancy and maternity are inconsistent with the rest of the proposals and have the potential to create a two tier system where it is lawful to discriminate against someone on the grounds of gender reassignment and pregnancy and maternity.

Summary Proposals.  The exemptions for gender- re-assignment, pregnancy and maternity should be removed.

4.
Conclusion

The Green Paper is clearly a crucial document in identifying, analysing and making proposals for significant changes to equality related legislation.  In some cases it may be that it does not go far enough.  However, the invitation to contribute to the consultation process has been an opportunity to share ideas and express opinions which can influence the shape of the law in the twenty-first century.  It goes without saying that it is vital that all the responses are carefully considered as it will provide a stock take about what the thinking is at the moment and will provide an opportunity to bring about change which is in tune with the times. 
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