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REPORT OF THE STRATEGIC DIRECTOR FOR SUSTAINABLE REGENERATION

TO THE LEAD MEMBER FOR PLANNING ON 21 DECEMBER 2010

TITLE: COMMONS ACT 2006: REGISTRATION OF VILLAGE GREENS

RECOMMENDATION:

That the Lead Member for Planning:

1. Recognise the existing expertise of Urban Vision and, subject to funding being made available, invite them to establish a process for Village Green applications and undertake the work at the agreed fee 

EXECUTIVE SUMMARY:


The city council has received its first Village Green Application under the Commons Act 2006. The report outlines the process which, the city council, as the determining body, is required to follow and then examines the potential role of Development Control (Urban Vision) to act on the city council’s behalf and the additional costs that this would incur.
BACKGROUND DOCUMENTS:


(Available for public inspection)

· Community Impact Assessment (stage 1) for Village Green Applications, December 2010.  
KEY DECISION: NO

DETAILS:

1.0
Background

1.1 Section 15 of the Commons Act 2006 (“the Act”) allows application to be made by private user(s) to register any area of land as a Village Green where it can be demonstrated that there has been a minimum of 20 years of use by a significant number of inhabitants, gaining access as of right, for lawful sports and pastimes.

1.2
Under the Act, in Salford the city council is the body to which application is made and by whom a Register of Village Greens is kept. There is no fee for such an application, but clearly a local authority resource is required to deal with the application, which must follow a prescribed pathway.

1.3
The Council’s Constitution allocates responsibility for commons registration to the Planning and Transportation Regulatory Panel, but is not specific about applications under section 15 of the Act. Specific training for Panel members would be required.

2.0
Process for Registration of Village Green:

2.1
The Registration of Greens requires a specific process to be followed by the local authority.  This involves the following steps: 

· Register the application

· Determination of whether application has been “duly made”, i.e. compliant with Regulations.

· Notification by writing to the landowner and those with interest in the land, publication (for example in a local newspaper) and site notices.

· Minimum period of 6 weeks public consultation

· Consideration of objections (including a right for the applicant(s) to respond)

· Assessment of the merits of the application

· Report to adjudicating Committee (Planning and Transportation Regulatory Panel)

· Potentially a Public Inquiry

· Notification of decision

· Potential appeal procedures. 

3.0
Current Application
3.1
An application has been submitted under section 15 of the Act to register approximately 9.88 hectares of open land at Moss Colliery Road (see attached plan).  The land is in private ownership and in the current development plan, allocated as a Key Recreation Area (UDP Policy R4/3) with a focus on informal recreation. This is the first application under this legislation in Salford. There are two Applicants who have submitted Witness Statements (Form 44), supported by a further 11 Evidence Questionnaires and a petition signed by the “local horse riding community”.

3.2
The Application was received by Legal Services on 4 October 2010 and has been acknowledged and referenced. Legal Services consider that the application has been “duly made” but they have not proceeded to Notification. 

4.0
The Process of Registration
4.1
There are some parallels between the step by step process for Village Green Registration and that of the submission of planning applications for development i.e. receipt of application, validation, notification and advertisement, collation of objections and supporting statements, assessment of merits and report writing. A key difference relates to the criteria by which to assess the merits of the application. These appear to be much less objective than the use of planning policy, and potentially open to dispute. 

4.2
In common with the planning process, the consequences of a successful application are often as unwelcome for a landowner as they are welcome to the applicant. So the conflicting interests are often very considerable, particularly if the registration of a village green is considered as a “backdoor” route to the long term protection of land from development. It is conceivable that this type of application could become a bigger issue when the Government’s Localism Bill is published. This report was written before the Bill emerged, but there is an indication that it will facilitate a new designation to protect green spaces of particular importance to local communities.

5.0
The Way Forward

5.1
Initial discussions that have taken place with Urban Vision suggest that, in tandem with Legal Services, they would be able to act on the Council’s behalf in executing the required process for registration of village greens and making recommendations to the Planning and Transportation Regulatory Panel. 

5.2
Registration of Village Greens is not covered under the existing Management Agreement between the city council and Urban Vision. Colleagues in Urban Vision consider that the time required to prosecute fully the process required with respect to this first application for registration under section 15 of the Act would be 15 days at an additional cost to the city council of £3,300. This cost is based on application being determined by the Planning and Transportation Regulatory Panel. Experiences shared by Manchester City Council (who have dealt with 3 village green applications to date) suggest that determination might be by an independent planning inspector through a public inquiry. Clearly this would significantly increase this cost.

6.0
Short Term Issues

6.1
It is important that the Council expedites the application relating to Moss Colliery Road. However, as it is the first such application, there is no developed expertise within the Council, no agreement as to who should be responsible for undertaking the required procedures and how exactly to take the process forward in strict compliance with the legal requirements.

6.2
There does not appear to be a precise timescale within which to notify the landowner and advertise the application. Nevertheless, the city council needs to make rapid progress if it is not to exceed what might be regarded as a “reasonable timescale” and perhaps risk allegations of maladministration.   

6.3
In the short term, the application has been examined by Legal Services who are satisfied that it has been “duly made” and can be advertised when responsibility and processes are in place, thereby triggering the 6 week consultation period.

6.4
Development Control colleagues in Urban Vision have agreed to “instruct” a junior barrister from Kings Chambers, Manchester) to provide: 

· An  overview of the legislation requirements on the city council; 

· An explanation of the process, including matters to consider when appraising, and the decision level in line with the council’s constitution. 

· Advice on the merits of the current Application.

This advice is expected by Monday 13 December 2010 (anticipated cost circa £450).

6.5
A decision needs to be made as to who prosecutes the process relating to village green registration. In this respect there are two options:

1. Recognise the existing expertise of Urban Vision in relation to planning applications and invite them to establish the process and undertake the work at the agreed fee; or
2. Agree an alternative resource within the Council and establish a new process and develop a new range of expertise.

7.0
Conclusion

7.1
The city council needs to establish a process for village green applications and appoint a lead directorate to determine them. 
7.2
Option 1, for Urban Vision to undertake the work, is considered preferable. The process is akin to other types of regulatory functions for which Urban Vision is responsible for on behalf of the city council, but this new work area would require the negotiation of an additional management fee for future applications.

7.3
If funding is not available to engage Urban Vision, Option 2 is to identify resources internally within the council. Given Legal Services current commitments and the need to set up a specific process, this option is considered slow, expensive and out of the normal range of work which they would be expected to undertake.
KEY COUNCIL POLICIES:

· Salford City Council Council Constitution (Part 3, section 1b: Responsibility of Functions)
EQUALITY IMPACT ASSESSMENT AND IMPLICATIONS: 

A community impact assessment (stage 1) has been completed. The determination of Village Green applications should have no adverse equality or diversity impacts on the equality strands within Salford including age, disability, gender and sexual identity groups. 

ASSESSMENT OF RISK:

Low – the purpose of this report is to establish a robust process for registering and determining Village Green applications.

SOURCE OF FUNDING: There is no identified source of funding for managing the process of registering and determining Village Green applications. 

LEGAL IMPLICATIONS Supplied on 10 December 2010 by Norman Perry, Extension 2325.

There is a statutory duty imposed upon the Council to deal with applications to register Village Greens. Therefore there is a need to put a procedure in place to deal with such applications, of which Moss Colliery Lane is the first. 

It is essential that future applications are received by the Land and Property Team in case they refer to Council owned land and threaten to stop a proposed development.

While this is the first application received by this Council under the 2006 Act, other Authorities have had a number of applications, and most are made with the express intention of sterilising land for development, and it is therefore important that procedures are put in place which are both fair and robust.

As well as being subject to scrutiny by the Local Government Ombudsman in common with other Council functions, this procedure will also be subject to Judicial Review. It is therefore essential that any procedure which is adopted is capable of standing up to Judicial scrutiny.

The administrative part of the process can quite easily be undertaken by Urban Vision, but at some stage, it is likely that there will be an Inquiry. In cases where Council land is involved, the Council will need representation, and this will either be provided “in house” or by Counsel. The seniority of Counsel (if involved) will depend upon the nature of the land. If it is part of a key development strategy of the Council, then it is suggested that Senior Counsel would be necessary.

For the current application, no Council representation should be necessary, but Lead Member is requested to be aware of the potential for the requirement for future representation in respect of applications when considering this report.

Whilst this matter is currently being dealt with by Sustainable Regeneration and Customer and Support Services (Legal), there is currently no defined budget for applications of this nature and it is respectfully suggested that this needs to be addressed, particularly if any future applications are received which require the Council to be represented, but also the administrative costs will need to be borne in every case regardless of land ownership.

FINANCIAL IMPLICATIONS Supplied on 8 December 2010 by Stephen Bayley, Extension 2584. 

A budget needs to be identified if Urban Vision is to be engaged to undertake this work.     
OTHER DIRECTORATES CONSULTED: Officers from Sustainable Regeneration have been working with legal officers from Customer and Support Services to recommend an agreed process for Village Green applications. Officers from Urban Vision have been consulted on the role that they could provide to the city council.
CONTACT OFFICER:
Steve Davey                                
TEL. NO. 0161 793 3762

WARD(S) TO WHICH REPORT RELATE(S): The first application is within Swinton North ward. However the process would apply to all wards as future applications could be made within any ward.
Paul Walker

Strategic Director for Sustainable Regeneration

