




REPORT OF THE STRATEGIC DIRECTOR FOR SUSTAINABLE REGENERATION
TO THE JOINT LEAD MEMBERS FOR HOUSING AND PLANNING 
FOR BRIEFING ON 5 May 2009
FOR DECISION ON 19 May 2009
TITLE: Issue of Initial Demolition Notices to Phase 2 of the Pendleton PFI project
RECOMMENDATIONS:  

That Lead Members for Planning and Housing are recommended to:

1.  Approve the issue of initial demolition notices to those properties affected by clearance proposals in development phase two of the Pendleton PFI project, in order to prevent further right to buy applications completing.
EXECUTIVE SUMMARY: In order to prevent the completion of any further RTB sales and avoid any subsequent associated costs, Lead Members are recommended to approve the issue of these initial demolition notices to prevent further financial costs being incurred.
BACKGROUND DOCUMENTS:  
Phasing plan, Legal advice on demolition notices

ASSESSMENT OF RISK:  Initial demolition notices remain in force for seven years and can be immediately followed by final demolition notices which are valid for two years. After this time had elapsed, no further notices can be served for a period of five years.  All bidders were advised that phase 2 must be demolished first, whereas there is more flexibility in the final phases.  No adverse comments about the order of phasing were received from bidders.
Risk assessment: low

SOURCE OF FUNDING: The issue of initial demolition notices will be carried out within existing resources.
LEGAL IMPLICATIONS:

Contact Officer and Extension No:  
Ian Sheard x3084

Date Consulted: 31st March 2009

Comments: Detailed comments are attached at Annex A. Obtained from Michelle Brice in January 2009.
FINANCIAL IMPLICATIONS:

Contact Officer and Extension No: Nigel Dickens Ext 2585
Date Consulted: 31st March 2009
Comments: Cabinet on the 24th June 2008 approved the Council contributions required to support the financial affordability of the PFI project for Pendleton. This included £12m of capital receipts to fund demolition, home loss payments and disturbance allowances and therefore the costs resulting from approval to this report are provided for within this amount.
COMMUNICATION IMPLICATIONS: All notices will be delivered by hand so that whoever delivers the notices can offer an explanation to residents as to their content.  Prior to the notices being delivered, the Communications Task Group will provide advice about the use of language, media, good practice from other councils and this will be used to inform additional accompanying material.
VALUE FOR MONEY IMPLICATIONS:  Within the development areas in the PFI boundary, there are already 33 homes that have been sold under right to buy legislation.  It is anticipated that it will cost in excess of £2million to purchase these by agreement or by compulsory purchase. In order to prevent any further right to buy sales and associated costs it is recommended that initial demolition notices should be issued.  
CLIENT IMPLICATIONS: In delivering these notices, there is a risk to Salix Homes’ reputation.  Officers from Salix Homes have been involved in the Communications Task Group to ensure that they have opportunity to influence decisions and therefore remove the risk to Salix’s reputation.
PROPERTY: Right to buy sales and applications in the PFI area have been at a low level for the past 2 years.  The effect of the initial demolition notice will prevent further sales and preserve the status quo.
HUMAN RESOURCES: N/A
CONTACT OFFICER: 
    David Williams                            Extension No: 8797
WARD(S) TO WHICH REPORT RELATE(S): Langworthy
KEY COUNCIL POLICIES: 
DETAILS:

	1.0
	Background

	
	

	1.1
	The proposed scope of the Pendleton PFI  scheme and the financial implications for the Council as outlined in the accompanying report ‘Pendleton PFI Outline Business Case Financial Affordability’ were approved by cabinet in June 2008. The report identified the demolition of 891 properties, including four multi-storey blocks of flats (inclusive of owner occupied and leasehold properties).


	1.2
	Obtaining vacant possession will be the council’s responsibility and risk under the terms of the project agreement


	1.3
	Within areas designated for demolition and development under the Pendleton PFI there are currently 33 RTBs. In order to conclude the development aspects of the project agreement the properties will need to be re-acquired by the council either by negotiation or compulsory purchase. 


	1.4
	The PFI Project Board has approved the issue of initial demolition notices to tenanted properties in Phase 2 of the phasing plan for the Pendleton PFI project, subject to lead member approval. (Phase 1 are sites that have already been cleared and no notices are required).


	2.0
	Details

	
	

	2.1
	Demolition Notices

	
	Issue of Initial Demolitions Notices (IDN) has the effect of stopping RTBs that are in the system but are not yet complete. The notice remains in force for a period of 7 years (legal advice on the issue and application of demolition notices is attached as annex 2).



	2.2
	The issue of IDNs will also ensure that subsequent RTB applications that are received are not completed during the life of the notice.



	2.3
	IFDs can be issued concurrently, following IDN being served and has the practical effect of extending the process by two years if necessary.



	2.4
	If demolition does not take place within the 9 year period then no further notice can be served for a period of 5 years.



	2.5
	There is a risk that existing tenants, possibly prompted by speculative investors seeing an opportunity to obtain ransom values in the future, will initiate RTB applications. This risk will be eliminated by the issue of initial demolition notices.



	2.6
	The issue of initial and final demolition notices will stop further RTBs being concluded. However the affect of these notices “time expires” after a period of 9 years, after which they cannot be reapplied within a period of 5 years. 

	2.7
	In order to mitigate the risk of further RTBs being concluded and further reacquisition’s being required the council needs to issue notices in a timely manner bearing in mind the 9 year limit and the likely sequencing of clearance and development.



	
	Timing of demolition notices and the development approach

	2.8
	The draft heads of terms for the development agreement previously agreed by Project Management Group proposes that development sites are brought forward on successful completion of the previous phase.


	2.9
	The council’s invitation to submit outline solutions (ISOS) had indicated a 5 year development timetable. Initial dialogue with bidders suggests that none of them see this as achievable in the current economic climate. A period of 7 to 10 years has been put forward by some bidders when discussing design proposals. Build out at around 100 units a year being suggested by bidders as all that the current market would stand.


	2.10
	Should this pessimistic view prove to be correct then final phases of demolition could fall outside the security afforded by issue of demolition notices now. It is therefore proposed that demolition notices should be sought for properties in phase two of the re-housing plan only, with further notices issued to cover remaining phases as appropriate and informed by ISDS later in the year. The last phases of demolition would then be issued following close of dialogue and contract award. 


	3.0
	Conclusion

	
	

	3.1
	Demolition notices should be issued for those properties known to be affected by clearance proposals in phase two in order to prevent any further RTBs completing.


Paul Walker
Strategic Director for Sustainable Regeneration

Annex A
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ANNEX A


Advice on demolition notices provided by SCC Legal services


Background


The Pendleton PFI will involve the regeneration of the Pendleton Area.  Within the Pendleton PFI Area there will be areas of housing that are refurbished by the Council's preferred partner and areas of housing that will be demolished, sold  to and then redeveloped by the Council's preferred partner.


The Council's preferred partner will be selected by the Council at the end of the Pendleton PFI procurement/selection process.  


The Council will be required to deliver vacant sites to the preferred partner as part of the PFI contract/procedures.


The Council as part of its planning and housing relocation/phasing work is identifying those areas which are expected to form the demolition sites.


Some of the demolition areas are already vacant sites.  Some of the demolition areas are not vacant and have occupied housing situate on the same.  


Within those non vacant occupied demolition sites there are [ x ] tenancies.  Of those tenancies it is likely that the majority are 'Secure Tenants' as defined under the Housing Act 1985.  Subject to a number of exemptions, Secure Tenants have the 'Right to Buy' their Council home.  Any Council property acquired under the Right to Buy and within the proposed demolition areas will have to be reacquired by the Council to enable the Council to deliver vacant development sites to the Preferred Partner.


To deliver vacant sites the Council will be acquiring non Council properties via either (1) Acquisitions by Agreement (2) Compulsory Purchase Order (s).  Advice on the making and timing of any  Compulsory purchase Order is to be provided separately (Joe Busby/Tony Hatton/Urban Vision).


The additional requirement to acquire (either by agreement or CPO) those properties currently in Council ownership but later acquired under the RTB (between now and the proposed sale to the preferred partner) would be costly and use up resources. 


When a Council tenant acquires under the RTB he/she receives a discount on the value of the property.  If a former Council tenant resells a property acquired under the RTB (within 5 years of acquiring the same) the former tenant should repay to the Council some/all of the RTB discount allowed on the original purchase from the Council.  However, if the property is repurchased via a CPO or in anticipation of a CPO no discount is due to the Council.  This again has resource and financial implications for the Council.


I am unsure as to whether the costs of CPO /acquisition have been built into the proposed PFI finance proposals?


It is likely that due to the remodelling and improvements to the area (resulting from the proposed PFI scheme) RTB applications may increase.


Housing Act 2004


The above financial and logistical problems facing redeveloping Local Authorities were addressed by the Government by way of the Housing Act 2004 ('the 2004 Act').  


The 2004 Act introduced new provisions that provide a mechanism by which Right to Buy applications can be first suspended and then totally extinguished in respect of Council properties within identified 'demolition areas'.   There are a number of procedures to be followed and conditions  that must be satisfied for the 2004 provisions to apply.


The new provisions introducing the procedure, came into force on 18th January 2005.


Application


1. The changes enable the Council to serve demolition notices for areas identified for demolition - regeneration and redevelopment.


2. Demolition notices are served in two stages  (1) 'Initial Demolition Notices' and (2) 'Final Demolition Notices'.


3. Initial Notices still allow for RTB applications to be submitted, the Council can however withhold the completion of those applications whilst the relevant regeneration scheme is being progressed.  


4. The service of a Final Demolition Notice allows the Council not to complete any current RTB applications, any RTB claim (in respect of the properties to be demolished) ceases to be effective.  Any current or future RTB applications can be refused.  


Initial Demolition Notices ('IDNs')


Effect


IDNs suspend the Council's obligation to complete RTB sales.  IDNs suspend current RTB applications.  IDNs do not prevent new RTB applications being made, however the Council is not under an obligation to complete a RTB sale for any new application received whilst an IDN is in place.  Any RTB applications received whilst a IDN is in place will be processed as normal (if demolition does not then take place , the sale can be completed as normal) however the process will stop when the RTB gets to the point when sale would normally complete (instructions would be with Legal Services at that stage).


Process


1. The Council must decide which areas are to be demolished and when demolition is to take place.  (The Council is currently liaising with Salix homes and devising a proposed phasing plan which will identify which areas are to be demolished and when under PFI proposals.  This advice should be applied to the proposed phasing programme and any revisions of the same.)


I advise that clear evidence of those areas to be demolished (and when) is recorded and available for scrutiny (which may follow the service of any demolition notices).  The Council should not be serving notices on 'any' estate/area but only on those areas where it has clear plans to be demolished.  This may not be known for certain until later stages in the PFI negotiations procedures.  However once the Council has a degree of certainty that an area is to be demolished it should look to use the procedure.


For the Pendleton PFI area it should be easy to show evidence as to the proposed demolition areas  and the Council's proposals generally. The Council has copies of all of its PFI bidding documentation - Outline Business case etc and has copies of all of its procurement documentation and procedures.  In addition the proposed terms of any demolition will be (1) ongoing work in progress for some time with the short listed PFI bidders and later the preferred bidder (2) form part of any approval by the Council's relevant lead member (s) to any proposed terms of the PFI development.


(I advise that the ongoing negotiations with the short listed bidders and then the Council's preferred bidder are carefully monitored and this advice is applied to any changed phasing/demolition plan for the PFI areas.)


2. The Council can serve an IDN on all tenants within the identified demolition areas irrespective of whether they have submitted a RTB application or not.  Indeed the Council should serve a IDN on all tenants within a designated demolition areas irrespective of whether they have submitted a RTB application or not.


3. An IDN is served on a tenant and  -


· States that the Council intends to demolish the dwelling house or the building containing the dwelling house i.e. the block of flats of which a flat/dwelling comprises part.


· Should set out the reasons why the Council intends to demolish the relevant premises.


· Should specify the period within which the Council intends to demolish the relevant premises


· State that whilst the IDN is in force the Council is not under an obligation to sell a property pursuant to a RTB claim


· States that the IDN does not prevent the tenant making an RTB claim or pursuing such a claim up to the stage when the Council would otherwise be obliged to complete an RTB sale.  (In other words if an IDN has been served any RTB application(s) progress as normal until the point of completion at which stage (and as long as there is a valid IDN in place) the Council is not obliged to complete a sale!!).


· State the effect when the IDN ceases to be in force (i.e. the RTB application can proceed).


· State that if the Council subsequently serves an FDN the RTB will not arise in respect of the property while the FDN is in force and any existing claim will cease to be effective.


4.  An IDN is only valid for a period, as prescribed by legislation.  The period must not (1) allow the Council more than what is in the circumstances a reasonable period to carry out the proposed demolition of the relevant premises (either on its own or as part of a scheme involving the demolition of other properties) or in any case expire more than seven years after the date of service of the IDN.


An IDN comes into force on the date of service on the tenant and ceases to be in force at the end of the period as specified in the IDN.


For an IDN to be valid if a dwelling is contained in a building i.e. in a block of flats and the Council intends to demolish the whole block, the Council must serve an IDN on the occupiers of all dwellings in the block.  An IDN can be addressed to the tenant/occupier by name or just as 'the Occupier'.   An accidental omission to serve on one or more of the occupiers does not prevent the condition being satisfied.  It is however advisable that the Council carefully checks its details of the properties included in a demolition area and serves each property correctly.  Whilst the condition may be satisfied if there is an accidental omission, failure to serve correctly may lead to complaint (s).


Publication


In addition to service on tenants a notice stating that the landlord intends to demolish the dwelling/relevant premises must appear 


1. in a local or other newspaper circulating in the locality in which the premises are situate and


2. in any newspaper published by the Council and


3. on the Council's website


Any such notice should contain all the following information


1. Sufficient info to enable identification of the premises intended to be demolished


2. The reasons why the Council intends to demolish


3. The period within which the Council intends to demolish


4. The date when any IDN in respect of the premises will cease to be enforced


5. That during any period of validity the Council will not be obliged to complete any RTB sales


6. That there may be a right to compensation


Tenants who have (at the date of notice) already made a RTB application in respect of the property to be demolished will be entitled to compensation for legal and other fees that they have incurred in respect of their RTB application - see compensation advice below.


Final Demolition Notices ('FDNs')


IDNs are followed up by FDNs.  The effect of an FDN is that the tenants RTB in respect of the home to demolished is extinguished.


An FDN applies only for a maximum of 2 years (from the date of service)


Process


1. A FDN can only be issued once the Council has satisfied certain conditions - 


Either 


· The property to be demolished is one on its own (will not apply for Pendleton PFI), or


· The Council owns all of the properties forming part of a scheme (may apply to some of the phases of Pendleton PFI area), or


· The Council does not own all of the properties within a scheme/phase but the Council has arrangements (Confirmed CPO and GVD or contracts to purchase) in place to acquire those not in Council ownership.  (This condition does not apply to any of the Pendleton PFI phases at this stage.)


(If any of the above stages do apply to a particular phase the Council will still have to bear in mind the fact that a FDN only lasts for two years and so it would be more practical to serve and IDN then a FDN).  The period in an FDN will be additional to any period in an IDN.


2. An FDN must


· state that the Council intends to demolish the dwelling house or building


· set out the reasons why the Council intends to demolish the dwelling house or building


· specify the date by which such demolition should have taken place (which should be no later than 2 years from the date of the notice)


· specify that one of the conditions in 1. above apply


· state that the RTB does not apply whilst the notice is in force.


The same provisions relating to service of and publication of IDNs apply to FDNs.


Effect on the Pendleton PFI Area


The Council is aware that some of the properties within the PFI area need to be acquired (as they have previously been acquired under the RTB) and that there is potential for further RTB applications to be made in areas that could have the practical and financial impact as detailed above.  


To make use of the demolition notice procedures the Council needs to assess when is the furthest date away by which demolition of an area is expected (final details of this may not be know until feedback is received at ISOS and ISDS stages).  One area may be demolished well in advance of another - this will have to be factored into any plans and use of demolition notices.  Once it is decided that an area is to be demolished and any proposals are clearly within the next 7 years (or within 7 years of service of any notice) an initial demolition notice should be served in respect of those areas which 'fit' with the timescales in the notice and for which the Council is relatively certain it will demolish.


Initial demolition notices can then be served.  


Demolition can take place during the period specified in the initial demolition notice period.  


If the conditions for a FDN stated above are satisfied in the future then an FDN can be served in respect of a property extending the period within which the areas should not be effected by RTB applications.


7 years from today's date is January 2016.  If the timescales fit with PFI proposals then  demolition notices could be served now however this would be subject to the proviso that the Council should have some degree of certainty that the properties will be demolished (as it has to specify the reasons for which it wants to demolish).  That degree of certainty will not really be known until proposals are explored under the procurement phases of the PFI.


It is important that the Council serves notices correctly and on the correct basis otherwise it could be held to be abusing its powers and be subject to complaint.


Compensation


For tenants who have made a valid RTB application/claim before either an IDN or a FDN is served by the Council and the tenants claim was established before the relevant notice came into force,  the tenant can make a claim for compensation for any costs the tenant has incurred in respect of his/her application.


Such a claim must be made by the tenant in writing and within three months beginning with the date when the relevant notice comes into force.


Any claim should only be for any expenditure reasonably incurred by the tenant before the notice came into force and in only in respect of legal or other fees or professional fees/costs and expenses payable in connection with the exercise of the RTB.  Any claim should be accompanied by receipts or other documents evidencing any expenditure.


The costs of compensation will need to be met by the Council and should be factored into any budgets.

Revocation


Should the Council change its demolition proposals, where relevant it should serve a 'Revocation Notice' on any relevant property. If a CPO is confirmed and does not complete the effect of which is such that the Council could not demolish the property (i.e. the property is excluded from the CPO area) then the IDN ceases to be in force.


Restriction on service of further IDNs 


Where the Council has served an IDN and that IDN has ceased to be in force without a property being demolished or an FDN being served no further IDN can be served in respect of the relevant property during the period of 5 years following the time when the previous IDN ceases to be in force, unless consent of the Secretary of State is granted.


Once an FDN has been served and ceases to be in effect no further FDN can be served in the period of 5 years following the FDN ceasing to have effect.


The Secretary of State can direct that an FDN  validity period is extended beyond 2 years however there is no guarantee that such consent would be obtained.


RTB applications pre 18/01/2005


Please note the above notice procedure will not effect any valid RTB claims 'live claims' made before 18/01/2005.  Whilst I note that due to timescales there should not be any live applications made before that date and still in the system, it would be advisable that the Council (via Salix) checks that there are no such applications in the system.  If there are such applications then they should be checked for progress and where possible brought to a conclusion as soon as possible.


Practical Implications


The internal decision making procedures should be checked to ascertain who has the authority to authorise the demolition notice procedure and if necessary amendments to the constitution made.


It is advisable that the demolition notice procedure is dealt with by legal services in respect of (1) any specific advice applying to an area for which there are proposals to be demolished (2) in respect of any advice as to how internal approval to invoking the procedure should be obtained (3) for input into any reports for approval to invoke the procedure  (4) in the drafting and serving of notices (5) in the advice and application of the effect of any notices on current/future RTBs served after demolition notices are served.


Internal procedures will need to be established between the PFI team, Housing Services, Salix Homes, Legal Services and Urban Vision to ensure that the correct properties are served with notices, that notices have been served is correctly recorded (timescales etc), that any instructions (from Salix to Urban Vision, Salix to Legal Services and Urban Vision to Legal Services identify those RTB applications that are subject to a demolition notice.  


Internal systems will need to be updated to show the above information (e.g. Saffron).


Legal Services has a case management system 'Norwel', upon further instructions a work flow and precedents can be uploaded onto the system for use when serving the demolition notices.


I am unsure as to whether the above legal work is covered by any SLA and I have asked Ian Sheard to confirm that point.


I hope the above assists.  I recognise that there is a lot of detail and procedure to digest and am happy to talk through the same as and when required.


Rochdale, Manchester and other Local Authorities have invoked the procedures, examples of their internet publications of the notices (as detailed above) can be found on the internet.   


I have gone into lots of detail in this advice as I am conscious that my temporary departure from the Council is imminent and that further questions may arise relating to the procedure.  A copy of this advice is being passed to Ian Sheard for use by Ian or such other successor from Legal Services who deals with the internal Pendleton PFI legal advice.


Michelle Brice


Legal Services


27th January 2009



