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REPORT OF THE STRATEGIC DIRECTOR OF HOUSING AND PLANNING



TO THE LEAD MEMBER FOR PLANNING ON 6TH DECEMBER 2004


TO THE LEAD MEMBER FOR ENVIRONMENT ON 6TH DECEMBER 2004

TO THE LEADERS BRIEFING ON 6TH DECEMBER 2004

TO THE LEAD MEMBER FOR HOUSING ON 16TH DECEMBER 2004


TITLE :
NEW PLANNING SYSTEM – LATEST GOVERNMENT GUIDANCE


RECOMMENDATIONS :
That the release of the new guidance is noted.


EXECUTIVE SUMMARY :

As part of the new planning system, the Government is releasing a range of new/revised guidance. The following documents were published in late October/early November 2004, and this report provides an overview of them:

· Creating Local Development Frameworks – a guide to producing planning documents

· PPS23: Planning and Pollution Control

· Circular 06/2004: Compulsory Purchase and the Crichel Down Rules

· Draft revised Circular on Planning Obligations – consultation document


BACKGROUND DOCUMENTS : 
See above

(Available for public inspection)


ASSESSMENT OF RISK

Low

	


THE SOURCE OF FUNDING IS
N/A

	


LEGAL ADVICE OBTAINED 
Advice requested

	


FINANCIAL ADVICE OBTAINED
Advice requested

	


CONTACT OFFICER :
David Percival (0161 793 3656)


WARD(S) TO WHICH REPORT RELATE(S)
ALL


KEY COUNCIL POLICIES

UDP


DETAILS

1.
INTRODUCTION

1.1
In May 2004, the Planning and Compulsory Purchase Act gained its Royal Assent, and parts of the act commenced in September 2004. As part of this new planning system, the Government is producing a range of new and revised guidance to assist local authorities and others.

1.2
Four documents were released in late October/early November 2004, and these are the subject of this report, namely:

· Creating Local Development Frameworks

· PPS23: Planning and Pollution Control

· Circular 06/2004: Compulsory Purchase and the Crichel Down Rules

· Draft revised Circular on Planning Obligations – consultation document

2.
CREATING LOCAL DEVELOPMENT FRAMEWORKS

2.1
The Government published Planning Policy Statement 12: Local Development Frameworks in September 2004, which sets out Government policy on producing planning documents under the new planning system.

2.2
The Government has now released a comprehensive companion guide to PPS12 (over 140 pages), entitled Creating Local Development Frameworks. It provides practical guidance on producing planning documents under the new system, both in terms of content and process, rather than introducing any new national policies. As such, it should assist the city council in working its way through the new procedures and requirements of the planning system.

3.
PLANNING AND POLLUTION CONTROL (PPS23)

3.1
PPS23 sets out Government policy on planning and pollution control (replacing PPG23), although it should be noted that pollution issues are also raised in PPG10 (Planning and Waste Management) and PPG24 (Planning and Noise).

3.2
The new guidance emphasises that:

“Any consideration of the quality of land, air or water and potential impacts arising from development, possibly leading to an impact on health, is capable of being a material planning consideration, in so far as it arises or may arise from any land use”.

3.3
The consideration of cumulative impacts is needed with regard to this. The guidance also highlights the need to consider the impact on sensitive developments of the risk of pollution from the normal operation of existing uses nearby. These issues are already covered in Adopted UDP Policy EN20 and Draft UDP Policy EN14.

3.4
However, the guidance suggests that a more comprehensive approach is required than is currently provided by those policies. Annex A to PPS23 states that constraints on further development in particular areas, arising from the cumulative impact of existing and future polluting uses of land, should be identified. This could be challenging with regard to air pollution, for example, as PPS23 emphasises this issue as being an important material consideration within Air Quality Management Areas, and much of Salford is within such an area.

3.5
There is a strong emphasis on the planning and pollution control systems being separate but complementary, and that the former should not seek to duplicate the latter. When determining planning applications, the city council should ensure that the relevant pollution control authority is satisfied that potential releases can be adequately regulated under the pollution control framework, and then work on the assumption that the relevant pollution control regime will be properly applied and enforced. Developers are encouraged to submit applications for planning permission and pollution control permits at the same time.

3.6
Specific guidance is provided on contaminated land, and PPS23 states that local planning authorities should pay particular attention to development proposals for sites where there is a reason to suspect contamination, and for particularly sensitive uses (e.g. nurseries, or housing likely to be used by families with children). In these circumstances, at least a desk study of readily-available records should be required, assessing previous uses of the site and their potential for contamination, with more detailed work as necessary in light of the results. The guidance is clear that the local planning authority should satisfy itself that the potential for contamination and any risks arising are properly assessed and any necessary remediation and subsequent management measures to deal with unacceptable risks are in place. Therefore, good information is essential.

3.7
Appendix A to PPS23 sets out the pollution-related matters that should be taken into account in preparing Local Development Documents, and in determining planning applications. These are:

· The possible impacts (both direct and indirect) of potentially polluting development on land use, including effects on health, the natural environment, and general amenity;

· The potential sensitivity of the area to adverse effects from pollution;

· The environmental benefits that the development might bring;

· The economic and wider social need for the development;

· The existing and projected air quality in the area;

· The need for compliance with any statutory environmental quality standards or objectives;

· The need to ensure that unacceptable risks of contaminated land have been addressed;

· The need to minimise greenhouse gas emissions, and take account of the potential effects of climate change;

· The possible adverse impacts on water quality, including those of effluent and leachates;

· The need to make suitable provision for the drainage of surface water;

· The adequacy of sewerage provision;

· Existing action and management plans with a bearing on environmental quality (e.g. Air Quality Management Area Action Plans);

· The possibility that the development’s emissions of smoke, fumes, gases, dust, steam, smell, vibration or noise may be so detrimental to amenity that they constitute a statutory nuisance;

· The possibility that the development might present a Major Accident Hazard (and therefore be a “notifiable installation”);

· The objective perception of the risk to the health or safety of the public arising from the development; and

· The need to minimise the adverse impact of light pollution.

3.8
Annex A of the guidance states that developers should be encouraged where appropriate to incorporate sustainable drainage schemes (SUDS) into their proposals. It also makes it clear that the use of conditions to control impacts such as noise, vibration, odour, air pollution and dust from the demolition and construction phases of development are acceptable. The need for a polluting development is identified as being a material consideration.

4.
COMPULSORY PUCHASE ORDERS (CIRCULAR 06/2004)

Overview

4.1
The new circular replaces Circular 02/2003, and provides detailed guidance on compulsory purchase orders (over 100 pages), including revisions to the procedures for making and confirming orders. However, it notes that it is not comprehensive (!), and that more detailed guidance on managing the process is provided in a manual available from The Stationary Office at a cost of £250.

4.2
Section 99 of the Planning and Compulsory Purchase Act 2004 amends Section 226 of the Town and Country Planning Act 1990, so that local authorities may acquire land where:

· The acquisition will facilitate the carrying out of development, redevelopment or improvement on, or in relation to, that land; and
· The development, redevelopment or improvement is likely to contribute to the promotion or improvement of the economic, social or environmental well-being of their area.

4.3
The circular notes the importance of the reference to “or in relation to” the land being acquired, as it means that development does not actually have to take place on it. It gives the example of an area of low demand housing being removed to facilitate replacement housing elsewhere within the same neighbourhood (Appendix A, paragraph 5). As such, it would seem to support the Housing Market Renewal process.

4.4
Indeed, it seems to take a very positive approach, linking land acquisition to the “spatial planning” approach that underpins the new planning system. It recognises that it may be appropriate to include policies in the Local Development Framework aimed at tackling social exclusion, promoting regeneration initiatives and improving local environmental quality, and that it may be necessary to acquire land under Section 226 in order to deliver those policies (Appendix A, paragraph 10). It specifically gives the example of securing the recreation of sustainable communities through better-balanced housing markets, which may require dwellings for which there is an oversupply to be acquired and demolished (Appendix A, paragraph 11).

Plans

4.5
Clarification has been sought from Government Office for the North West (GONW) regarding whether formal planning documents will need to be produced in order to support CPOs at Inquiry, or whether plans sitting outside the Local Development Framework (informal plans) could suffice. Appendix A of the draft circular provides some advice on this, but is not completely clear in its provisions.

4.6
GONW forwarded the city council’s questions to the Office for the Deputy Prime Minister (ODPM), and have since responded. They emphasised that “the essential thing is to be able to show that the compulsory purchase of land is justified as being in the public interest”, and that the ODPM have “tried to give authorities maximum discretion in the way in which they attempt to convince the Inspector and the confirming Minister of that”.

4.7
The key issues would seem to be as follows:

· Any CPO proposals will have more weight if they have been produced as part of a formal plan;

· Detailed proposals for a CPO need to have been consulted upon, ensuring that those affected have had a right to respond, and their comments have been taken into account by decision-makers;

· Detailed proposals will have more weight if they sit within a strategic framework that has been consulted upon, particularly if that framework is in a formal planning document; and

· The formal planning document will need to be a Development Plan Document (taking about three years to produce in total, with an independent examination) if it allocates land, whereas a Supplementary Planning Document (taking about 12 months, with no independent examination) will suffice if it does not.

4.8
Therefore, the development of a strategic framework for the production of CPOs, as part of a formal planning document, would seem advisable. Whether it is better to produce detailed proposals in the form of a formal or informal plan will be likely to depend on a number of factors, not least the timing in relation to the development of area masterplans, and it will effectively require a decision as to whether the extra weight that the plan would have at a CPO Inquiry is worth the costs in terms of the extra time and staff resources required and the additional consultation needed (and therefore the potential for consultation fatigue). If informal plans are relied on, then it would seem advisable to produce them in a manner as similar to formal plans as possible, particularly in terms of the level of consultation, the use of sustainability appraisal, and the provision of alternative options in relation to each of these.

Crichel Down Rules

4.9
The Circular also updates the Crichel Down rules, which relate to land that has been compulsorily acquired and that is now to be disposed of without its character having materially changed (i.e. it was the subject of a CPO but was not then put to the use that it was compulsorily acquired for, or any other use). The rules apply to Government departments and other specific organisations and agencies, but it is recommended (though not required) that local authorities also follow them.

4.10
The changes in the rules are relatively minor. The key requirement, as before, is that the former owners are, as a general rule, to be given the first opportunity to repurchase the land.

5.
PLANNING OBLIGATIONS (DRAFT CIRCULAR FOR CONSULTATION)

Proposed Changes to the System

5.1
The Government has been proposing changes to the system of planning obligations for several years, with previous consultations in 2001 and 2003. Section 46 of the Planning and Compulsory Purchase Act 2004 effectively changes the system of planning obligations, but this part of the act has yet to commence and there is no date set for it doing so. The new “planning contributions” could be negotiated in the same way as existing planning obligations, or alternatively a standard “tariff” set by the local planning authority could be paid by applicants in order to avoid potentially lengthy negotiations.

5.2
However, the Barker Review of Housing Supply raised some new issues in relation to the planning obligation system and issues surround a possible land development tax. As a result, the Government is not intending to implement the new provisions until, at the earliest, the Chancellor has responded in full to the Barker Review at the end of 2005.

Draft Circular

5.3
In the meantime, the Government is seeking to clarify its guidance on the existing planning obligations system, because case law has effectively superseded its current guidance, which is contained in Circular 1/97. The key elements of the new draft circular can be summarised as follows:

i)
The existing tests for planning obligations are retained, but with a greater emphasis on the obligation being necessary in order to make the development acceptable in planning terms. This is to avoid accusations of permissions being bought and sold, and to make it clear that obligations are not a land tax.

ii)
The guidance seeks to legitimise the current practice of securing affordable housing through planning obligations. Effectively, it says that the creation of mixed communities is an appropriate objective for authorities to pursue, and therefore policies can be included within Local Development Frameworks to achieve this. As a result, it may be appropriate that a proposed residential development provides an element of affordable housing (if there is an identified need) in order to deliver a mixed community, and a planning obligation is an appropriate way of securing that affordable housing (normally on-site, although the guidance says that off-site provision may be appropriate in certain circumstances). This broadens the potential use of planning obligations, and it may be possible to use them to secure other positive planning objectives in a similar way.

iii)
The guidance on maintenance payments is amended, with it now clear that time-limited maintenance payments are acceptable.

iv)
The pooling of developer contributions is identified as acceptable, provided it is clear what the contribution is going towards and it is not effectively a tax.

v)
There is a much greater emphasis on plan policies. If policies require certain things of developments, then it is perfectly acceptable to seek to secure them through planning obligations (e.g. see affordable housing above).

vi)
The draft circular allows, during the transitional period of the new planning system, for a Supplementary Planning Document (SPD) to be produced on planning obligations even where there is no policy to link it to in an adopted development plan. This means that the city council could adopt an SPD on planning obligations before it adopts the Draft UDP.

vii)
A joined-up approach to planning obligations is encouraged, particularly with other organisations responsible for physical and community infrastructure involved in policy development.

viii)
The use of formulae and standard charges is no longer frowned upon, and is instead positively encouraged. It is recommended that Supplementary Planning Documents are used to set out matrices for predicting the size and type of obligations to be sought, including the likely financial value (e.g. in the same way as the city council does for open space in new housing developments). Such standard charges are distinct from the tariffs proposed under the new planning system (see above).

ix)
Unilateral undertakings by developers are encouraged, and should be facilitated by the use of standard charges.

x)
The use of standard agreements is encouraged.

xi)
The use of mediation is encouraged, where negotiations stall.

xii)
It is acceptable for local authorities to recover their costs from developers relating to officer time, legal fees, monitoring and implementation of obligations.

xiii)
Heads of terms for obligations should be included in Panel reports and be open to public inspection.

xiv)
It is proposed to reduce the time limit for appeals against refusals to modify or discharge planning obligations from 6 months to 3 months.

xv)
It is intended that the new circular would be accompanied by good practice guidance, which is currently being produced by Halcrow Group consultants.

5.4
The draft circular clarifies Government guidance on planning obligations, and would support the work of the city council, particularly in terms of the use of standard charges and agreements. It is therefore intended that the Head of Planning and Building Control write to the ODPM offering support for the proposed circular. The consultation period runs until 25th January 2005.

6.
FURTHER GUIDANCE AND OTHER ISSUES

6.1
It is anticipated that the Government will be publishing a significant amount of further planning policy and advice over the coming months, together with best practice guidance, in order to assist local planning authorities in making sense of the new planning system. Any such guidance will be reported to Lead Member at the earliest opportunity.

6.2
Given the scale of change in the planning system that is currently being seen, it may be worth considering whether it would be appropriate to hold one or more seminars for members in early 2005 to discuss the new legislation and guidance. The training needs of officers will also need to be considered in due course.

Malcolm Sykes

Strategic Director of Housing and Planning
PAGE  
7

