



______________________________________________________________

REPORT OF THE STRATEGIC DIRECTOR OF HOUSING AND PLANNING

______________________________________________________________

TO THE LEAD MEMBER FOR PLANNING ON 12 FEBRUARY 2007
______________________________________________________________

TITLE: RECOMMENDATIONS FROM COMPLAINTS INVESTIGATION RE 23 TRAFALGAR ROAD, SALFORD

______________________________________________________________

RECOMMENDATIONS:  That the report be noted and enforcement decision-making guidelines be approved.

______________________________________________________________

EXECUTIVE SUMMARY: A number of service improvements to the way petitions are managed within the Housing and Planning Directorate and to the planning enforcement investigation process are outlined together with recommendations on improved decision-making processes on planning enforcement cases.

______________________________________________________________

BACKGROUND DOCUMENTS: Report to Lead Member for Planning on 4 September 2006

______________________________________________________________

ASSESSMENT OF RISK: Low

______________________________________________________________

SOURCE OF FUNDING: N/A

______________________________________________________________

LEGAL IMPLICATIONS: None

______________________________________________________________

FINANCIAL IMPLICATIONS; N/A


COMMUNICATION IMPLICATIONS: ROC Residents Association made initial complaint.


VALUE FOR MONEY IMPLICATIONS: N/A


CLIENT IMPLICATIONS: N/A


CLIENT OFFICER: N/A

PROPERTY: N/A

______________________________________________________________

HUMAN RESOURCES: N/A


CONTACT OFFICER: Sylvia Bland

______________________________________________________________

WARD(S) TO WHICH REPORT RELATE(S): Weaste and Seedley

______________________________________________________________

KEY COUNCIL POLICIES: Unitary Development Plan

______________________________________________________________

DETAILS:

1. Background
1.1 The outcome of an internal investigation by Alison Partington (Spatial Planning, August 2006) into a complaint made by Mrs P Nightingale of 44 Trafalgar Road, Salford on behalf of ‘Reclaiming our Community’ (ROC) was reported to the Lead Member for Planning on 4 September 2006.  The Lead Member asked to be updated on the implementation of the recommendations.

1.2 The complaint was against Salford City Council as Local Planning Authority for its apparent failure to have exercised reasonable care when it determined in 2005, that a then proposed use of 23 Trafalgar Road as a registered Children’s Home did not require planning permission.  The investigation concluded that, whilst the enforcement investigation had been carried out in a comprehensive and thorough manner, there were errors in the way the residents petition was dealt with and a number of improvements could be made to processes as set out the report’s recommendations.

2. Recommendations of Complaint Investigation
2.1
The report recommended:

1. That letters acknowledging petitions that are sent to the first person on the petition ask that they pass the letter onto other residents;

2. That the Housing and Planning Directorate identify an officer who will have responsibility for all petitions and set up better processes for the recording and monitoring the response to petitions;

3. That all site visits are recorded on enforcement files;

4. That Urban Vision ensure that internal meetings to discuss cases are recorded on file;

5. That the City Council with Urban Vision establish guidelines on how, to whom and when enforcement cases will be reported and when they will be made public; and

6. That a copy of the report that is going to Lead Member on 29 August 2006 is sent to Cllr Ainsworth and to the residents (via Mrs Nightingale) when it becomes a public statement.

3. Actions Taken to Address Recommendations
3.1
The following actions have been taken to address the recommendations of the report:

3.2
Amendment to letters acknowledging receipt of petitions
The Council have now implemented a new procedure for cases where petitions are submitted at Council meetings.  The procedure states:

If, having received a petition, the Council refers the petition to a Strategic Director, the Head of Law and Administration and City Solicitor shall

(a) Send an acknowledgement to the petitioners and forward a copy to the Member who presented the petition (the acknowledgement will be sent to the person that the Head of Law and Administration and City Solicitor identifies as having responsibility for the petition eg the organiser of the petition or the person who gave the petition to the Member of the Council for submission);

(b) Forward the petition to the Strategic Director concerned and a copy to the appropriate Lead Member, requesting

(i) The Strategic Director to take the necessary action on the petition, and notify accordingly, both the person having responsibility for the petition and the Member who submitted the petition within 14 days or send an interim reply within such period; and

(ii) That a copy of the reply be forwarded to the Head of Law and Administration and the City Solicitor; 

Informing the Strategic Director concerned of the name and address of the person identified as having responsibility for the petition; and

(c) Maintain details of the petition in a register.

3.3
The Urban Vision Development Control team also receives petitions in support or objection to planning applications.  Where the organisers of a petition have not identified themselves on the petition or by an accompanying by a letter, the first name on the petition will be contacted by letter.  They will be advised that they are the first name recorded on the petition and that their details will be registered on the planning applications database as if they were the organiser of the petition.  This means that they will be informed of the date of the Planning and Transportation Regulatory Panel (the Panel) for the purposes of public speaking and will be notified of the outcome of the decision.  They will be advised to contact others on the petition to keep them abreast of correspondence from the Development Control section.

3.4
Housing and Planning Directorate Petitions Officer   

The Housing and Planning Directorate direct petitions through the Management Support Team.  Internal processes have been set up for recording and monitoring actions related to petitions that reflect the actions described in paragraph 3.2.

3.5
Site Visit Recording

Urban Vision operates an Integrated Management System to ensure quality assurance around the services that it provides.  IMS 44: Planning Enforcement describes the procedures that are followed by the enforcement team in investigating complaints about breaches of planning control.  In addition, an Enforcement Charter sets out the service standards provided by the Enforcement Team.  Both refer to the undertaking of site visits as part of the investigation process.  It is normal practice to undertake an initial site visit upon receiving a complaint about an alleged breach of planning control.  Further site visits may be undertaken to monitor the alleged breach or to check if the offender has ceased the breach.  For example, the enforcement officer may pay further visits to check if car sales are continuing from an unauthorised site, to check if an unauthorised advertisement has been removed or if work on a house extension is continuing without the submission of a planning application.

3.6
It is normal practice to record the outcome of site visits on the complaint sheet in the enforcement file and on the planning computer system, Uniform7.  

3.7
The Urban Vision Business Quality Team carries out an internal audit of IMS procedures on a regular basis.  The most recent audit of Regulatory Services was undertaken in April 2006 and the auditors found that procedures were being followed properly.

3.8
Following the recommendations of this complaint investigation, the Group Leader responsible for the enforcement team undertook additional training (September 2006) with enforcement staff on quality assurance to embed good practice in recording the outcome of all site visits undertaken, particularly follow-up visits.  In addition, the Business Quality Team reviewed IMS44: Planning Enforcement procedure to see if improvements could be made with respect to site visits and concluded that no changes were necessary to the procedure.

3.9
In order to ensure that procedures are being followed properly since the completion of additional training, the Associate Director of Regulatory Services has requested an additional internal audit of IMS44: Planning Enforcement procedure be carried out in February 2007, in advance of the next scheduled internal audit.

3.10
Recording of Internal Meetings
The IMS44: Planning Enforcement procedure and Enforcement Charter are applicable to the investigation of enforcement complaints.

3.11
It is normal practice to record any meetings held between enforcement officers and senior colleagues or planning officers on the complaint sheet in the enforcement file and on the planning computer system, Uniform7. 

3.12
Following the recommendations of this complaint, the Group Leader responsible for the enforcement team undertook additional training (September 2006) with enforcement staff on quality assurance to embed good practice in recording the outcome of all internal meetings held in relation to enforcement complaints, particularly follow-up visits.  In addition, the Business Quality Team reviewed IMS44: Planning Enforcement procedure to see if improvements could be made with respect to recording internal meetings and concluded that no changes were necessary to the procedure.

3.13
The Associate Director of Regulatory Services (UV) has requested an additional internal audit of IMS44: Planning Enforcement procedures be carried out in February 2007, in advance of the next scheduled internal audit.

3.14
Guidelines for Reporting Enforcement Cases
Enforcement officers within Urban Vision made recommendations to the Council on all enforcement related decision.  It is the Council, in its role as Local Planning Authority, who make enforcement decisions.  

3.15
Enforcement officers determine whether a breach of planning control has occurred.  These assessments are made on the basis of the Town and Country Planning Act 1990 and other planning legislation such as the Advertisement Regulations.  Enforcement officers undertake such assessments using their professional knowledge and experience.  In the majority of enforcement cases, the assessment of whether a development is a breach of planning control will be relatively straightforward and will be determined on a matter of fact.  This is likely to be the case for buildings and structures especially where there are specific measurements set out in permitted development rights, for example, a fence can be built up to 1 metre high fronting a highway without requiring planning consent.  These assessments are not considered to be formal decisions made by the Local Planning Authority except where a judgement of “materiality” is being made.

3.16
Cases that involve the change of use of a property or area of land can be more difficult to deal with as the assessment will fall on whether, as a matter of “fact and degree”, a new or proposed use constitutes a “material” change in the use of the property or land.  The decisions on these cases will be made, not by officers in Urban Vision, but by the Head of Planning and Development (or other designated officers, SCC) on behalf of the Local Planning Authority.  

3.17
At present, the Scheme of Delegation (as amended September 2005), provides authority to the Building Control and Development Control Manager (in practice, now the Head of Planning and Development, SCC) to, amongst other things:

· Serve Enforcement Notices and Stop Notices.

· Serve notices requiring the proper maintenance of wasteland and the initiation of legal proceedings in connection therewith.

3.18
In practice, there are occasions where enforcement cases are reported to the Chair of the Planning Panel for noting or to the Panel itself for determination (for example, 7 Barton Lane, where a planning application had been determined by the Panel previously and where there had been considerable local opposition).

3.19
To date, the decision to take these enforcement cases to the Chair or to the Panel for determination has been made on the discretion of the Associate Director of Regulatory Services (UV) as they, in his opinion, raised matters which ought to be considered by the Chair or the Panel.  As enforcement complaints are treated confidentially, this is one matter that has to be taken into account in reaching a decision.

3.20
The following guidelines are recommended for the approval of the Lead Member for Planning.  They set out how, to whom and when enforcement cases will be reported and when they will be made public.

3.21
Recommended Guidelines

Enforcement decisions to be delegated to the Head of Planning and Development (acting as the Local Planning Authority).  

a) In cases where there has been a breach of planning control, decisions to serve formal Enforcement Notices, and other notices, will be made by the Head of Planning and Development (or other designated officers in SCC)

b) In cases where there has been a breach of planning control, decisions not to serve formal Enforcement Notices, or other notices, will be made by the Head of Planning (or designated officers in SCC)

c) In cases of change of use of land or property where a judgement on “materiality” is required, decisions on whether there has been a breach of planning control will be made by the Head of Planning and Development (or designated officers in SCC), together with any decisions to serve or not serve formal Enforcement Notices, or other notices.

Enforcement decisions to be made by the Planning and Transportation Regulatory Panel.

(i) In respect of cases under b), these will be determined by the Panel where the complaint relates to a planning application that has been determined by the Panel previously and there was local opposition to the proposals.  

(ii) In respect of cases under c) for either decisions on whether there has been a breach of planning control or a determination to serve or not serve formal Enforcement Notices, these will be determined by the Panel where the complaint relates to change of use proposals that are complex in their planning assessment and which have caused significant concern with local residents or which a Councillor has requested be brought to the Panel for determination.

(iii) The decision to bring all other enforcement cases, where there has been breach of planning control, for the Panel to determine will be made by the Head of Planning and Development on the basis that, in his opinion the complaint raises issues which ought to be determined by the Panel.  This refers to cases under a). 

In all cases that are reported to the Panel, the complainant will be invited to speak at the Panel but, will be informed that in doing so, they will forfeit their right to anonymity.

3.22
The implications of these changes are that 

· Decisions involving a judgement on “materiality” will either be taken by the Head of Planning and Development under delegated powers or by the Panel itself

· No reports will be taken to the Chair of the Panel for noting

· The existing Scheme of Delegation will need to be amended

· The protocol between Urban Vision and Salford City Council will need to reflect these guidelines

4 Protocol between Urban Vision and Salford City Council

4.4 Prior to the formation of Urban Vision, guidelines were established that identified the range of decisions made by officers within Regulatory Services and how Salford City Council would undertake these decisions in its statutory role as Local Planning Authority or Building Control Authority.  These guidelines were based on advice from counsel but do not have any formal standing.

4.5 As part of the current review of the Urban Vision contract, a protocol on decision-making between Regulatory Services (UV) and Salford City Council will be drawn-up.  A new IMS procedure that describes the quality assurance standards to ensure that procedures for decision-making are consistent and accurate will also be established.  

4.3
The Enforcement Guidelines set out in section 4 seek to establish good decision-making processes.  In conjunction with the decision-making protocol and IMS procedure, it is considered that the decision-making and reporting process in relation to enforcement complaints will be made clearer and more transparent, both in relation to delegated and Panel decision-making and in relation to the function of Urban Vision vis the Local Planning Authority.

5 Recommendation

5.1
That the response to the recommendations outlined in the report to the complaint investigation be noted and that the Enforcement Guidelines set out in section 4 be approved.
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______________________________________________________________


REPORT OF THE STRATEGIC DIRECTOR OF HOUSING AND PLANNING


______________________________________________________________


TO THE LEAD MEMBER FOR HOUSING ON 12 FEBRUARY 2007

______________________________________________________________


TITLE: REVIEW OF PLANNING SITUATION AT 23 TRAFALGAR ROAD, SALFORD


______________________________________________________________


RECOMMENDATIONS:  That the Lead Member for Planning note the report.


______________________________________________________________


EXECUTIVE SUMMARY:   The materiality considerations relating to 23 Trafalgar Road and its use as a children’s home have been reviewed.  The overall situation is assessed as not having changed to a significant degree and therefore over the review period no further changes to the matters described in the report have occurred that would lead to a different view on materiality being taken.


______________________________________________________________


BACKGROUND DOCUMENTS: Report to Lead Member for Planning on 4 September 2006


______________________________________________________________


ASSESSMENT OF RISK: Low


______________________________________________________________


SOURCE OF FUNDING: N/A


______________________________________________________________


LEGAL IMPLICATIONS: None


______________________________________________________________


FINANCIAL IMPLICATIONS: N/A




COMMUNICATION IMPLICATIONS: ROC Residents Association previously raised questions to Lead Member at Council meetings in March 2005 and on 19 July 2006




VALUE FOR MONEY IMPLICATIONS: N/A




CLIENT IMPLICATIONS: N/A




CLIENT OFFICER: N/A


PROPERTY: N/A


______________________________________________________________


HUMAN RESOURCES: N/A




CONTACT OFFICER: Chris Findley (Head of Planning and Development)


______________________________________________________________


WARD(S) TO WHICH REPORT RELATE(S): Weaste and Seedley


______________________________________________________________


KEY COUNCIL POLICIES: Unitary Development Plan


______________________________________________________________


DETAILS:


ASSESSMENT OF MATERIALITY OF CHANGE OF USE AT 23 TRAFALGAR ROAD, SALFORD

Purpose of the Report


In August 2006, the Weaste and Seedley Ward Members produced a response to a report to the Lead Member for Planning Briefing held on 4 September 2006.  Appendix 2 of the Ward Members response contained “Observations on Material Considerations and the associated appraisal contained in report to Chairman’s Briefing of 7th August”.  


At the Lead Member briefing, the Head of Planning and Development agreed to review the material considerations relevant to this case.  The purpose of this report is to review the material considerations relating to the use of 23 Trafalgar Road, as a children’s care home, having regard to the information put forward by Ward Members and further assessment of the planning situation at 23 Trafalgar Road between September to December 2006.


The report is structured around the headings used in the previous assessment of materiality as reported to the Chairman of the Planning and Transportation Regulatory Panel (7 August 2006).


		Change to Residential Character of the Property



		Ward Members Comments

		



		Assessment of staff hours made without reference to log required by regulations

		Child care regulations not relevant to assessment of planning situation






		23 different adults used property July – September 2006

		Not relevant – operational/management issue



		Staff meeting attended by 8 staff at least

		Meeting once a week and additional 3 staff not significant increase



		Staff numbers greater than number provided by CHWC ie 2

		Comment based on letter received in February 2005.  More up-to-date information has been sought and received since opening of home in July 2005.



		Character not assessed against CSCI regulations or against registered purpose 

		Not relevant to assessment of planning situation



		“Challenging behaviour” and “difficult to manage” children significantly different to character of area

		Not accepted 



		Lack of dialogue with community, lack of means to resolve disputes, behaviour of staff and impact of activities harm character of area




		Not relevant – operational/management issue



		Proximity to 23 Devonshire Road care home increased juvenile ‘nuisance’

		Location of 2 children’s care homes in locality not considered significant in assessment of ‘character’



		No assessment of cumulative impact arising from use

		This was considered in report p7





		Generation of Unwanted Traffic



		Ward Members Comments



		Inappropriate for car parking to be appraised on number of permits

		Permit restrict number of cars that may be parked on-street



		Number of vehicles and pattern of activity not similar to average household

		Not accepted



		Use would not comply with UDP car parking standards

		Not relevant



		Demand cannot be accommodated within constraints of site

		CHWC use White Horse car park for parking during staff meetings and side alley



		No consideration of unwanted pedestrian movements especially youths

		Not relevant in terms of traffic generation





		Disturbance and Anti-Social Behaviour



		Ward Members Comments

		



		Report not informed by enquiry of GMP

		GMP provided statistics and verbal report



		Report not informed by liaison with Neighbourhood Management Team

		NMT were consulted but did referred query to Nuisance Link team



		Tendency to abscond leads to need for police presence, often at anti-social hours and leading to fear of crime

		Absence from home does trigger need for police investigation, often late at night.  Do not agree this leads to a significant fear of crime.



		Police commented children from ‘difficult backgrounds’ and ‘behaviour presents considerable challenges’

		Acknowledge ‘dripping tap’ effect but no evidence that behaviour exhibited has warranted an ASBO.  



		Significantly above average risk of regular police attendance generates fear of crime

		As above



		‘Goldfish bowl’ nature of locality means fear of crime higher than a more public and accessible location

		Do not agree fear of crime is based on significant evidence.





		Over-concentration of Similar Uses



		Ward Members Comments

		



		No response to evidence of significantly higher percentage/numbers of non-family property use in tightly drawn area

		Larger properties found in locality and location close to shops, public transport and other services.  Percentage of non-family property use may not be out of character with other similar areas in city.



		Ward level analysis of no apparent relevance

		Ward level statistics used as consistent means of comparison



		Statistics appear unsound

		Report merely stated that statistics available on care homes (of all kinds) were not presented on a ward basis



		To accept and endorse market preference for this locality for non-residential property use is counter to UDP strategy and Housing SPD

		Not relevant to planning assessment



		No compelling need for a children’s care home




		Not relevant to planning assessment



		No evidence that looked after Salford children will be brought back to live in the city

		Not relevant to planning assessment



		Proximity to other homes increases risk of harm to residential character

		Considered above





		Strains on Local Services



		Ward Members Comments

		



		Report does not refer to GMP, Children’s Services Directorate, Neighbourhood Services and Community Safety

		All were consulted and except for GMP referred to Nuisance Link for more detailed information who provided information for report on Disturbance and Anti-social Behaviour



		CSCI intervention above average

		CSCI have not commented on any strain on their resources caused by the care home





Review (September to December 2006)


For the purpose of this review, I have consulted with:


· Greater Manchester Police


· Nuisance Link


· Neighbourhood Manager (Claremont/Weaste & Seedley)


· Strategic Director of Children’s Services


· Urban Vision Enforcement Team


Again, I will present my findings using the main headings to assess whether there has been a material change in the use of the property.


Change to residential character of the property – no change to external appearance of property and no change to internal layout.  No change to number of residents or staff present at any one time.  Copies of recent staff rotas have been obtained to evidence this conclusion.


Generation of unwanted traffic – no change to on-street parking situation.  Staff also continue to park in side alley and to use the White Horse PH car park during staff meetings.  No change to pattern of vehicle movements.


Disturbance and anti-social behaviour – there has been a reduction in the number of reported incidents to GMP over this period.  The majority relate to residents being ‘missing from home’, which is a common problem with this type of use according to the Police and to other incidents ‘internal’ to the home eg theft from motor vehicle and burglary.  


A recent Magistrates Court case (autumn 2006) over a public order charge against one of the residents of the children’s care home found the defendant not guilty of a public order offence on the grounds that the victims (two residents of Trafalgar Road) were not caused sufficient harassment, alarm or distress to warrant a conviction.  Following the court case, the residents and staff were seen celebrating and had hung a banner in the window of the property.  This generated complaints to Nuisance Link and to the Police.


Nuisance Link has continued to maintain records of complaints from local residents and conclude that the number of reported incidents has fallen substantially over the last few months.  Most of the related problems, whilst they cause local residents some concern, are not in themselves sufficient evidence to pursue any kind of enforcement action for anti-social behaviour.  Local residents still feel there is an issue but the number and severity of incidents does not support this – Nuisance Link report that the type of incidents appear to be of an intimidating or annoying nature more recently.  


The Neighbourhood Manager reports that councillors and residents do say that problems continue with this property (but no longer with 20 Devonshire Road).  


Over-concentration of similar uses – No further care homes have been opened within the locality.  A proposed change of use from a residential property to an office use in Osborne Road was recently refused planning permission on the grounds of impact on amenity and privacy.


Strains on local health, welfare or educational services – no change in situation reported previously.


Conclusion


In conclusion, the situation over the period since this matter was reported to the Lead Member for Planning has been monitored by a number of internal and external agencies.  The overall situation does not appear to have changed to any significant degree and in many specific areas; it has not changed at all.  In respect of the most difficult area to assess, and the one that gives local residents most concern – disturbance and anti-social behaviour – the situation does not appear to have become any worse.


The test is planning terms is whether there has been a “material” change in the use of the property and the previous report to Lead Member concluded that no material change had occurred.  Over the review period, no further changes to the matters described above have occurred that would lead to a different view.
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