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	REPORT OF THE STRATEGIC DIRECTOR OF SUSTAINABLE REGENERATION


	TO THE JOINT LEAD MEMBER FOR HOUSING AND PLANNING ON 

19 OCTOBER 2010

TO THE LEAD MEMBER FOR CUSTOMER AND SUPPORT SERVICES ON  

25 OCTOBER 2010
AND THE LEAD MEMBER FOR PROPERTY ON 26 OCTOBER 2010



	TITLE: CREATING A NEW PENDLETON:  PROPOSED RELATIONSHIP BETWEEN THE DEVELOPMENT AGREEMENT AND PLANNING OBLIGATION CONTRIBUTIONS


	RECOMMENDATION:

That the Lead Members for Housing, Property, and Customer and Support Services resolve, in respect of the Pendleton PFI project that:

· No land shall be transferred to the selected PFI partner unless and until a Development Agreement has been completed that commits the partner to mitigating the impact of development; and 

· All capital receipts from the disposal of land in the PFI area, other than a proportion of receipts in respect of land held as an education asset, shall be invested in an Infrastructure Budget to be used solely for works within or of benefit to the PFI area, consistent with such Development Agreement.

That the Lead Member for Planning notes the report and endorses the proposed approach to planning obligations.


	EXECUTIVE SUMMARY:
The timetable for procuring a development partner for the remodelling of Pendleton is set by PFI regulations, which require that planning permission for the scheme be secured before any contracts are completed.  There are several legal and practical impediments to securing planning obligations in respect of the anticipated PFI planning application, as the prospective developer will not have any formal interest in the land at that time.  This report sets out the issues, discusses potential solutions and recommends a solution.


	BACKGROUND DOCUMENTS: None.


	KEY DECISION:
YES  (property matters)



1 Background
1.1 The Pendleton area is approximately 200 hectares in size, and lies about 2km to the west of Manchester City Centre and at the heart of Central Salford.  It is predominantly residential in character, and in 2001 was home to just over 13,000 people.  

1.2 The area faces a number of significant challenges.  The population has been declining and there is the need to bring its Council housing stock of some 2,000 dwellings up to the Decent Homes Standard.  Pendleton has high levels of deprivation, very low average household incomes, very low levels of economic activity and high levels of unemployment. 
1.3 Pendleton’s pivotal location at the heart of Central Salford means that its success is important to the future of the city as a whole.  It has been identified as one of five transformational areas identified in the Central Salford Vision and Regeneration Framework and also as a major intervention area by the Housing Market Renewal Pathfinder.  The area has significant challenges but also the potential to exploit the opportunities offered by developments in surrounding areas.

1.4 In response to the problems and opportunities of the area, the Council has commenced an initiative to Create a new Pendleton.  The vision for the initiative is set out in adopted Planning Guidance.  A Private Finance Initiative scheme (PFI) is being promoted to address most of the housing issues in the eastern half of the area. 

1.5 The use of the Government’s Private Finance Initiative scheme has been supported by tenants to tackle most of the housing in the eastern half of the area, following a stock option appraisal in 2005.
1.6 This element of the initiative relates to an area of some 48 hectares.   The area comprises both existing housing stock, mostly social-rented stock owned by the City Council, and areas of vacant land in the ownership of the City Council.  The selected partner will be responsible for the refurbishment of some 1,300 existing social-rented dwellings and the development of some 1,500 new mixed-tenure dwellings; allowing for demolition of some existing stock, this represents a net gain of some 650 dwellings. 

2 The PFI Contracts
2.1 The refurbishment element of the project is to be procured under the Private Finance Initiative.  New-build development on cleared sites will be developed by the selected PFI partner under a linked contract, governed by a Development Agreement.

2.2 The proposed Development Agreement will contractually commit the selected partner to build out a first phase of new build housing and grant them an option to develop later phases.  The detailed content of the Agreement has yet to be finalised, but it is envisaged that it will have similarities to the existing agreements in place in respect of Ordsall and Lower Broughton.  In principle, the Agreement will set out the shared objectives of the Council and the selected development partner, including the Masterplan for the PFI area, approach to phasing, urban design parameters and standards, response to the climate change agenda, local employment and training and other issues.  It will specify what elements of infrastructure investment and improvement are to be prioritised over the lifetime of the agreement and how these are to be funded.
2.3 The submitted bid will include a financial appraisal of the first phase development, including an offer for acquisition of the Council’s land holding.
2.4 Each successive phase will be subject to a viability appraisal and the formal approval of the Council as landowner.  The Council is only obliged to dispose of each site to the development partner if the submitted proposals comply with the originally agreed development principles. 
2.5 The viability appraisal assesses the anticipated development costs of the phase and the forecast sales receipts.  The balance between the forecast receipts and costs, less an agreed rate of developer return, represents the residual value that the Council receives as a capital receipt.  On completion of each phase, any profit made over and above the original forecast is shared between the Council and development partner as overage.

2.6 In the case of the two existing Development Agreements for Ordsall and Lower Broughton, the Council is contractually committed to invest all capital receipts (with the specific exception of receipts for land held as education assets) and overage payments into an Infrastructure Account, managed jointly by the Council and development partner, which invests in complementary works within the defined partnership boundary.
3 PFI Procurement Timetable
3.1 Government approval to the Creating a new Pendleton Outline Business Case was secured in 2006. In October 2008, the Council commenced the formal procurement process for the appointment of a PFI partner.  

3.2 The selection process is well-advanced, with two bidders shortlisted to submit final tenders.  It is anticipated that a preferred bidder will be selected in early 2011.  The preferred bidder will be invited to submit a planning application in spring 2011.  Provided that planning permission is granted, financial close on the linked contracts would be achieved in summer 2011.

3.3 It is a requirement of the Government’s PFI procurement rules that planning permission for the proposed development is granted before the scheme progresses to financial and contractual close.  

3.4 The linked Development Agreement is not formally subject to the same procurement rules but, in practice, still requires prior grant of planning permission.  From the private sector partner’s perspective, a contractual commitment to develop without the certainty of a planning permission would represent a significant risk that would result in unfavourable terms from lending institutions. 

3.5 The target timescale between selecting a preferred partner and achieving financial and contractual close is extremely tight; securing planning permission is a key milestone in the timetable.  Failure to secure planning permission in the target timetable will potentially jeopardise the receipt of Government funding and hence delivery of the project. 

3.6 A decision is needed as soon as possible as to how the Council intends addressing planning obligations on this project as this will affect the structure and content of the financial bids due to be submitted this Autumn.
4 Planning Obligation Procedures

4.1 When determining planning applications for new development, the City Council has to weigh up a broad range of considerations to ensure that the development would be acceptable.  One of those considerations is whether the development would generate a need for new or improved infrastructure, services and/or facilities, without which the development may be unacceptable.

4.2 The Council’s policy on planning obligations is set out in a Supplementary Planning Document (SPD), adopted in March 2007.

4.3 A planning obligation is usually in the form of a legally binding, private agreement negotiated between the City Council and the landowner, under Section 106 of the Town and Country Planning Act 1990. As a result, planning obligations are also often called “Section 106 (s106) agreements”.

4.4 A planning obligation may require a developer to compensate for loss or damage created by a development, to mitigate the impact of development or to secure investment in infrastructure, services and facilities.  The developer can either carry out works themselves or pay a financial contribution to allow the council to do so.

4.5 Planning obligations are negotiated on an individual basis.  However, the SPD sets out standard formulae to identify the value of any commuted sum that would need to be paid if the developer were not to directly provide the infrastructure, services and/or facilities as part of the development. This helps to secure consistency between developments.

4.6 A planning obligation must be necessary to make the proposed development acceptable in planning terms; directly related to the proposed development; and. fairly and reasonably related in scale and kind to the proposed development.  Therefore, any financial contribution paid by a developer can only be spent on works clearly linked to the development.  
4.7 The Council must also take account of the impact of planning obligations on the viability of development proposals.  In some circumstances, it can be appropriate to reduce or waive contributions in order to allow a development to proceed.  
4.8 Planning permission should not be granted until a s106 agreement has been completed between the Council and the landowner.   As completing the agreement can be a lengthy process, it is common practice for Planning and Transportation Regulatory Panel to resolve that they are minded to grant planning permission for a development subject to completion of agreement and give delegated authority to officers to formally grant permission once the agreement is completed.
4.9 However, the mitigation of the impacts of a development can be secured through means other than a planning obligation prior to a planning application being determined.  The SPD specifically refers to the partnerships and Development Agreements between the City Council and individual developers within Central Salford as examples of potentially acceptable alternative mechanisms.
4.10 Planning and Transportation Regulatory Panel has previously approved schemes in Ordsall and Lower Broughton, without requiring S106 agreements, on the basis that the existing Development Agreements adequately mitigate the impact of development.
4.11 Because, under the existing Development Agreements, the Council’s capital receipts are ringfenced to a local Infrastructure Budget, there is normally no benefit in entering a separate s106 agreement.  The cost of any s106 payment would be treated as a development cost, so reducing the residual value paid as capital receipt by an equivalent amount.  In most cases, the works funded through a s106 agreement would be identical to those funded through the Infrastructure Budget. 

4.12 Moreover, the mechanisms of the existing Development Agreements provide an in-built viability test, through the phase appraisals, including payment of overage.  As the Council typically uses Development Agreements to promote development in areas currently unattractive to open-market interest, viability is often a significant factor, particularly in early phases of development.  Use of a Development Agreement is considered to be a more robust and flexible approach to assessing viability in these circumstances than through appraisal of viability of individual phases of development under a s106 agreement. 
4.13 A potential drawback to the use of a Development Agreement is that the process is less transparent than the system currently in place for s106 agreements.  The viability appraisals for scheme phases are regarded as confidential information and the links between contributions and investment tend to be less direct.
5 Issues for the Pendleton PFI Planning Application
5.1 The planning application due to be submitted in spring 2011 will be a hybrid application, seeking full planning permission for the refurbishment works and a first phase of new build development, and seeking outline planning permission, with all details reserved, for later phases of new build development.
5.2 A development scheme of the scale envisaged for Pendleton could potentially generate a requirement to pay a significant contribution under the standard formulae.  However, the selected partner will be directly responsible for extensive investment in new and improved infrastructure, including remodelling open space, as an integral part of the project.  This would significantly reduce, or potentially negate, the need for a financial contribution. 
5.3 At the time of the application, it will only be possible to accurately calculate the amount of planning obligation contributions due under the standard formulae in respect of the first phase development.  Any s106 agreement would need to allow for additional contributions to be calculated and subjected to viability tests with each successive reserved matters application, although that might not be achievable, as the amount of any payment, or the formula for its calculation, must be specified in the deed containing the obligation.  Given the depressed state of the housing market, there is a significant risk that the first phases of development may not, in isolation, be viable if a significant planning obligation is required.
5.4 There are several legal and practical impediments to securing planning obligations in respect of the anticipated PFI planning application.
5.5 A section 106 agreement cannot be completed before the PFI contract is completed because, at that stage, the preferred PFI partner would have no legal interest in the land. The Council cannot, as a matter of law, in its capacity as landowner enter into a planning obligation agreement with itself in its capacity as planning authority.  Under PFI procedures, the contract cannot be completed, giving the partner a legal interest in the land, until after planning permission is granted.
5.6 A resolution that planning permission be granted on completion of a Section 106 agreement will not be sufficient to allow the PFI contracts to be closed; it would fail to meet Government procurement rules and would not give sufficient certainty to the PFI partner or their financial backers.

5.7 Planning and Transportation Regulatory Panel may be unwilling to rely on planning obligations being secured through the alternative mechanism of the Development Agreement because, as planning permission is required before the contracts are completed, there will be no such Agreement in place at the time the application is determined.  

5.8 Until relatively recently, this situation could be addressed through the imposition of a condition on the permission restricting development from commencing until a s106 obligation or Development Agreement is completed at a later stage (a ‘Grampian’ condition).  However, a series of Secretary of State appeal decisions have cast doubt on this approach by questioning the appropriateness of such conditions.  
5.9 One solution to this problem might be for the preferred partner and the LPA to contract with one another that they will enter into an agreement immediately on completion of the transfer, possibly with a draft form of the Section 106 agreement annexed to the transfer.  However, it is doubtful whether an agreement to enter into an agreement could be enforced. 
5.10 A simultaneous signing of the PFI contract, Development Agreement, first phase land conveyance and S106 agreement could also be considered.  However, this is considered to carry too much risk.  It would require preparation of additional legal documents prior to financial close, potentially reducing future flexibility and creating significant additional workload for all parties.
5.11 One school of thought is that the parties might enter into an agreement under Section 111 of the Local Government Act 1972 prior to the grant of planning permission, such agreement requiring the developer to enter into an agreement under Section 106 in a form annexed as soon as the developer acquires an interest in the land.   The first hurdle to overcome here would be whether entering into such an agreement could be regarded as conducive or incidental to the discharge of the City Council’s functions and thus within the scope of section 111. However, even if there could be an agreement to enter into an agreement, it could not be enforced, as one cannot be compelled to do something that is voluntary.  
5.12 It is considered that, given the circumstances of the Pendleton PFI project, it is more appropriate for the planning obligations to be secured in the contract for the land sale from the Council to the selected development partner, using the Development Agreement mechanism, rather than to enter into a s106 agreement.  In this case, the key issue is how Planning and Transportation Regulatory Panel can be given some assurance that the grant of planning permission prior to the land sale will not prejudice the securing of the planning obligations, that the proposed arrangements are transparent, and that no adverse precedent will be set.
5.13 The proposed solution is for the Council, as landowner, to provide a public commitment that the proposed development will not proceed unless and until a Development Agreement has been completed and that such Agreement will provide for appropriate mitigation.
6 Recommendations

6.1 Whilst any resolution will not be binding (as a council cannot fetter its discretion), it is proposed that the relevant Lead Members declare as a matter of policy that the Council as landowner: 
· will not convey any land to the selected PFI partner unless and until a Development Agreement has been completed that commits the partner to mitigating the impact of development; and 

· that all capital receipts from the disposal of land in the PFI area, other than a proportion of receipts in respect of land held as an education asset, shall be invested in an Infrastructure Budget to be used solely for works within or of benefit to the PFI area, consistent with such Development Agreement.

6.2 It is believed that such a resolution would be a material factor which the Planning and Transportation Regulatory Panel could take into consideration when deciding whether to grant planning permission, if appropriate, for the PFI development without requiring a s106 agreement and without any Development Agreement being in place at the time of the decision.  

6.3 Observance of a policy of ring-fencing capital receipts would ensure that all residual value from the development would be reinvested in the area.  This approach would ensure that anticipated higher values from later phases would be retained in the area, offsetting lower values secured from early phases. 

6.4 The exception in respect of land held as an education asset refers to the Council’s recent practice of ringfencing all such receipts to the schools capital programme.  There is one such site in the PFI area, the former site of Windsor High School, with an area of approximately 4.5 hectares.  It is proposed that any residual value from development of this site be shared, with a proportion equivalent to a normal planning obligation being allocated to the PFI Infrastructure Budget and the balance to the schools capital programme.
7 Conclusion
7.1 A practical solution is required to ensure that the Pendleton PFI programme can progress on programme, with clarity as to how the Council, as planning authority, intends securing planning obligations or their equivalent from the development.
7.2 The proposed resolution is considered to be an appropriate mechanism, achieving the objectives of the PFI project and satisfying the interests of the Council as both landowner and planning authority.
	KEY COUNCIL POLICIES:

Connecting People to Opportunities: Sustainable Community Strategy for 2009-2024:

· Theme 5 – To deliver an inclusive city.

· Theme 6 – To deliver an economically prosperous city.

· Theme 7 – To deliver a city that is good to live in.

Shaping our Place: Strategy for Housing in Salford 2008-2011:

· Strategic Priority 2 – Ensure a good choice of homes

Planning Obligations SPD


	EQUALITY IMPACT ASSESSMENT AND IMPLICATIONS: The Creating a New Pendleton initiative is subject to impact assessments, but there are no implications of this resolution.


	ASSESSMENT OF RISK: High: The PFI project is a high priority for the Council, attracting significant investment to Pendleton.  Failure to secure planning permission in the target timetable will potentially jeopardise the receipt of Government funding and hence delivery of the project. 


	SOURCE OF FUNDING:  No costs applicable to this resolution.  


	LEGAL IMPLICATIONS Supplied by Richard Lester, Locum Solicitor 793 2129 on 9th September 2010. These are considered in the body of the report.


	FINANCIAL IMPLICATIONS Supplied by Chris Mee Group Accountant BSF/PFI. 
Ring-fencing of all Capital Receipts generated from the disposal of land in the PFI area to be invested in an infrastructure account to be used solely for works within or of to the benefit of the PFI area, with the exception of the receipt from the former Windsor High School site which is earmarked to support the City Council’s BSF Programme.


	OTHER DIRECTORATES CONSULTED: 


	CONTACT OFFICER:  Dylan Vince & Barry Whitmarsh TEL. NO. 8713 & 3645


	WARD(S) TO WHICH REPORT RELATE(S): Langworthy
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1. Contact details The PFI Team – Nina Howells (2834) or Dylan Vince (8713)

2. Opening paragraph – Planning obligations will be dealt with through a development agreement rather than via a section 106 agreement. 


3. Body – We are still in a competitive process to select a preferred bidder for the Pendleton PFI contract.  A position on how planning obligations are dealt with needs to be agreed before dialogue is closed. As the council will still be the landowner at the time planning is granted we will not be able to enter into a section 106 agreement with ourselves.  To ensure that Pendleton gets the benefit of the development there needs to be some way of making sure that the developers are obliged to provide certain facilities or a commuted sum in their place. The team is working with bidders to ensure most of these requirements are included in their masterplan for the area and laid out contractually within the development agreement, with capital receipts being put into an infrastructure budget for the Pendleton area which could be used to provide any planning obligations/requirements.

4. Closing paragraph – This approach is intended to ensure that the residents of Pendleton get the benefits of the development as well as the developer reaping the financial benefits – the LM decision is to get authorisation for how we achieve this, as it is slightly different to the usual process.

5. Further details – This is not a part two document as it does not fit all the criteria however it is felt that this is not a decision we would be seeking to actively promote.


