



______________________________________________________________

REPORT OF THE MANAGING DIRECTOR, URBAN VISION PARTNERSHIP LIMITED

______________________________________________________________

TO THE LEAD MEMBER FOR PLANNING ON 25 SEPTEMBER 2006. 
______________________________________________________________

TITLE:  DEPARTMENT FOR TRANSPORT CONSULTATION – IMPLEMENTATION OF PART 6 OF THE TRAFFIC MANAGEMENT ACT 2004 IN RELATION TO PARKING PROVISIONS.

______________________________________________________________

RECOMMENDATIONS: That approval be given to the attached response. (Annex A )

______________________________________________________________

EXECUTIVE SUMMARY: The Department for Transport are seeking views on the Government’s proposals for strengthening the system of Decriminalised Parking

Enforcement. The proposals will be given effect through regulations made under the Traffic Management Act 2004 and associated statutory guidance.    

______________________________________________________________

BACKGROUND DOCUMENTS: Consultation Package

______________________________________________________________

ASSESSMENT OF RISK: Not applicable

______________________________________________________________

SOURCE OF FUNDING: Not applicable

______________________________________________________________

LEGAL IMPLICATIONS: Not applicable

______________________________________________________________

FINANCIAL IMPLICATIONS; Not applicable.


COMMUNICATION IMPLICATIONS: Not applicable


VALUE FOR MONEY IMPLICATIONS: Not applicable


CLIENT IMPLICATIONS: Opportunity to contribute in formulation of legislation process.

 

PROPERTY:  Not applicable

______________________________________________________________

HUMAN RESOURCES: Not applicable

______________________________________________________________

CONTACT OFFICER: Mr W.L. Earnshaw. 0161 779 4924

______________________________________________________________

WARD(S) TO WHICH REPORT RELATE(S): All 

______________________________________________________________

KEY COUNCIL POLICIES: Local Transport Plan.

______________________________________________________________

DETAILS:

1.0
Background.

1.1 
A document was recently circulated to Local Authorities and other interested bodies by the Department for Transport seeking views on the Government's proposals for strengthening the system of Decriminalised Parking Enforcement (DPE) in England. 

1.2 
The proposals will be given effect through regulations made under the Traffic Management Act 2004 and associated statutory guidance. At present, all London authorities and 148 English local authorities outside London operate Decriminalised Parking Enforcement (DPE).

1.3 
Under DPE, parking regulations are enforced by parking attendants employed by local authorities, rather than the police service. Part 6 of the Traffic Management Act 2004 (TMA) provides a single framework for the civil enforcement of parking, bus lanes, some moving traffic offences and the London lorry ban.

1.4 
The Government intends to implement the provisions in Part 6 in stages, beginning with those on parking. Under the TMA, Decriminalised Parking Enforcement will become known as "Civil Parking Enforcement" (CPE). 

1.5 
In recognition of their wider remit, parking attendants will become known as Civil Enforcement Officers (CEOs).

1.6 
CPE is applicable only to on-street parking and car parks owned by local authorities. It does not apply to car parks owned by the private sector unless they are regulated by an order made under S35 of the Road Traffic Regulation Act 1984.

1.7 
The Government would appreciate views on a range of issues connected with its proposals and a questionnaire was included in the document to assist with this process. The deadline for reply to this consultation is Monday 25th September 2006.

2.0
Recommendations.

2.1 
A response has been prepared to this consultation (attached at Annex A) and it is recommended that this be submitted to the DfT.
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Consultation on the Provisions on Parking

Introduction

1. Local authorities have long been responsible for managing, directly or indirectly, all on-street and some off-street parking and the Road Traffic Act 1991 (RTA) enabled local authorities to enforce that management. As the number of vehicles on the road has increased - from 24.5 million in 1991 to 32.6 million in 2004 - it has become increasingly important that they do this openly, fairly and effectively. Pressure on kerbspace is much more intense in some areas than in others and policies, local

regulations and their enforcement have to be tailored to deal with those pressures. This can mean that there are differences between areas and within areas. In principle there is nothing wrong with this as long as policies and local regulations have received proper consultation and local restrictions are lawful and clearly signed and fairly enforced.

2. Parking is very much a local issue. Central government sets the framework but local authorities draw up policies and local regulations for their implementation and, if they have the relevant power, enforce them. This consultation package sets out and invites your comments on the Government's proposals to improve and strengthen the national structure and the guidance given to local authorities on its implementation.

3. After responses to the consultation have been received and taken on board, the proposals will be put in place with regulations made under the Traffic Management Act 2004 (TMA) and associated statutory guidance. These documents are annexed to this consultation paper, along with a partial Regulation Impact Assessment and the Government's Code of Practice on Consultation. Separate draft operational guidance will be consulted on later this year.

4. The Government would appreciate your views on a range of issues connected with its proposals. A full list of questions is at Annex A. You are encouraged to read all the documents in the consultation package before answering them. Responses should reach DfT by 25th September 20061.

1 Responses should be sent to parking.consultation@dft.gsi.gov.uk. Alternatively they can be sent to Traffic Management Division branch 1, Department for Transport, Zone 3/21 Great Minster House, 76 Marsham Street, London SW1P 4DR

Background

5. At present, all London authorities and 1482 local authorities in England outside London carry out parking enforcement using powers contained in the RTA and regulations made under it3. This is called Decriminalised Parking Enforcement (DPE). Local authorities employ parking attendants to enforce national and local regulations. This reflects the need for the police to concentrate on core policing priorities. As part of the system, parking attendants issue Penalty Charge Notices (PCNs) to the owners of vehicles they believe to be parked illegally. Representations against a PCN can be made to the issuing authority and if this is rejected there is a right of appeal to an independent adjudicator. The enforcement is funded by income from parking charges and penalty charges rather than the local and national taxpayer.

6. Building on the 1991 Act, London local authorities have used local legislation to take additional enforcement powers and alter certain aspects of the enforcement process4. To support local authorities in the exercise of their DPE powers, non-statutory guidance on DPE was issued by the Department for Transport/Welsh Office (for authorities outside of London)5 and by the Mayor for London (for London Boroughs)6. Parking enforcement action started under the RTA 1991 will continue to be valid when the TMA comes into force.

7. Part 6 of the TMA enables new regulations to be put in place for the civil enforcement of parking, bus lanes, some moving traffic offences and the London lorry ban. The Government intends to implement Part 6 in stages, beginning with parking. Under the TMA, Decriminalised Parking Enforcement will become known as "Civil Parking Enforcement" (CPE). In recognition of their wider remit parking attendants will become known as Civil Enforcement Officers (CEOs).

8. With the help of stakeholders and a working group of experts, the Government has reviewed the existing system of DPE to identify how it could be improved through the issue of regulations, statutory guidance and operational guidance. A list of the stakeholder groups invited to attend a workshop and the organisations represented on the Working Group are annexed to the Partial Regulatory Impact Assessment.

2 As at 3rd July 2006

3 The Road Traffic (Parking Adjudicators) (England and Wales) Regulations 1999 SI No 1918

4 London Local Authorities Act 1995, London Local Authorities Act 2000, London Local Authorities and

Transport for London Act 2003

5 Guidance on Decriminalised Parking Enforcement Outside London (Local Authority Circular 1/95 and Welsh

Office Ciruclar 26/95) available from www.dft.gov.uk

6 Mayor’s Transport Strategy Local Implementation Plan Guidance (TfL 2004) available from

www.tfl.gov.uk/tfl/about/lip/index.shtml

Proposed changes

9. We welcome comments on any aspect of our proposed guidance and regulations. We also welcome comments on our assessment of the impacts in the attached Partial Regulatory Impact Assessment.

Does the Partial RIA represent a fair analysis of the policy?

What further evidence might be added to the assessment of costs and benefits in the RIA? Please supply substantive evidence to support your argument.

Information about Parking

10. The draft statutory guidance makes it clear that local authorities should review their parking policies on a regular basis in consultation with local stakeholders. Once finalised, the policies should be published. Many authorities publish information about parking provision and parking restrictions in their area and the statutory guidance could go further by encouraging all authorities to do this, perhaps in the form of 'parking maps' displayed on their website. Authorities should also publish

certain items of financial and statistical data. However, it is important to ensure that the information authorities are encouraged to produce would be of real value to users. Accordingly, the Government invites your views on the following questions:

To what extent, and how, should authorities publish information about parking provision and/or parking restrictions in their area?

What information would be most useful to road users and how should it be presented?

Accountability within Local Authorities

11. Local councillors are accountable to their electorate for the actions of their authority but the Government has reservations about them intervening in individual cases involving parking contraventions. This can mean that road users feel that there is nobody to whom they can take their concerns about how an individual case was handled if it falls outside the remit of the parking adjudicator or the Local Government Ombudsman. Some local authorities have set up within the authority a unit independent of the parking department to handle such concerns and this seems to be working effectively.

Should the Government encourage local authorities to set up a unit independent of the parking department to handle cases where the road users had a grievance but it falls outside the remit of the adjudicator and the Ombudsman?

Role of the Police

12. Under the current DPE regime, where the responsibility for parking enforcement lies with the local authority, the police may only take action against parking that is causing an obstruction or is dangerous. Regulations to enact the TMA could be drawn up in a way that would enable the police to enforce parking if they so wished even where the authority had taken on this power. Any criminal offence would take precedence over the civil one and so there would be no danger of double jeopardy.

Should the regulations to implement the TMA give the police the power to enforce parking if they should wish to do so?

Procedures on the street

13. Under these proposals, authorities will be required to ensure specified items of information appear on PCNs. This is so that vehicle owners understand how they can go about paying a penalty charge, the process for enforcing a PCN and their right to make a representation against the penalty charge to the local authority.

14. Presently local authorities administer the same level of penalty charge within a defined area whatever the contravention. This means that the penalty charge for parking where it is banned – such as on double yellow lines - is the same as for overstaying in a bay where parking is permitted. The Association of London Government is currently consulting on the idea that there should be a more

severe penalty for parking where it is always banned than for breaking the regulations where it is permitted. The Government sees some merit in this idea and invites your views on its introduction throughout England.

Would differential penalty charges based on the severity of the contravention help improve public acceptance of and compliance with parking regulations? 

Or would it be confusing to have two different levels of penalty charge in the same area?

15. The Government is of the view that the exercise of discretion should, on the whole, rest with fully trained back-office staff in deciding challenges and representations against PCNs. This is to protect CEOs on the street from allegations of inconsistency, favouritism or suspicion of bribery, in addition to giving motorists greater consistency in the enforcement of traffic regulations. Authorities should

publish policies setting out the circumstances in which a CEO should not issue a ticket. For example, if a driver has overstayed in a paid parking place for a short period of time and returns to the vehicle before a ticket has been issued. In such cases it may be more appropriate for the CEO to issue a verbal warning than a PCN as long as the driver agrees to bring the vehicle within the law immediately and is not a persistent evader.

Should civil enforcement officers have the discretion to decide when to issue a PCN, using the authority's published policies?

16. Owners have time limits within which they must make any objections to a PCN but there are no time limits for action by authorities. The Government believes that authorities should deal with informal and formal representations in a fair and a timely fashion. But it does not want to take action that would result in authorities rejecting all representations speedily.

Should the Government suggest time limits for dealing with informal and formal representations?

If so are the following fair and achievable:

14 day national standard for dealing with informal challenges?

90% of formal representations decided within 21 days?

Or should it be left to the local authority to set its own targets?

17. Where a PCN is sent by post the Government expects authorities to act in a timely fashion. The Government proposes that authorities should be required to send PCNs within a specified timeframe. In case there are problems getting the name and address of the owner from DVLA, the draft regulations stipulate that PCNs must be sent within 28 days of the alleged contravention taking place. In most cases DVLA supply the data very quickly and there may be benefits in the statutory guidance

recommending that postal PCNs are sent within 14 days of the contravention.

Should the statutory guidance recommend that a postal PCN is sent within 14 days of the contravention?

18. To encourage prompt payment, there is currently a 50% reduction if the penalty charge is paidwithin 14 days of the contravention. When a PCN is issued by post the discount is still 14 days, some of which is lost before the PCN reaches the vehicle owner. Some PCNs are served by post because the CEO was prevented from serving it at the time of the contravention because the owner drove away. The 14 day discount is appropriate in these circumstances. However, when a PCN is served by

post for other reasons, for instance the contravention was detected by an approved device rather than a CEO on the street, the Government believes that the 50% discount should be available for 21 days from the date of the contravention.

Should the 50% discount be available for 21 days for certain cases where the PCN was issued by post?

19. The purpose of the current 14 day discount is to encourage prompt payment of the penalty charge. If an informal challenge to the PCN is made during the 14 days, and that challenge is rejected, the owner may have to pay the full. A number of authorities offer a further discount period if an informal challenge is rejected and it has been suggested that all authorities should do this, especially where they have not reached a decision within 5 days. The Government wishes to encourage local authorities to deal with informal representations speedily but to give them proper

consideration and accept those where a good case is made. Encouraging local authorities to offer a further discount period after an informal challenge may help to do this. But it may encourage all drivers to challenge a PCN as a matter of course because they have nothing to lose. The Government is of the view that it local authorities should be encouraged in statutory guidance, as a method of best

practice, to re-offer the whole discount period after refusing an informal challenge to a PCN.

Should the statutory guidance encourage local authorities to re-offer a discount period after refusing an informal challenge? Or should it be at the discretion of the local authority to do this? 

20. The Government is of the view that the need to use clamping has been superseded by effective on-street enforcement and should only be used in circumstances where payment cannot be secured through the normal channels. Where a vehicle is parked illegally - e.g. on a double yellow line - or in

an obstructive manner it should be removed rather than clamped. However, if the local authority continues to use clamping, there is a need for regulations to be changed. At the moment, a vehicle may be clamped 15 minutes after a PCN has been issued in a paid for parking place. The Government thinks this is too short a period and proposes that, with the exception of a vehicle on the persistent evader database, the period be extended to 60 minutes. This would help to reduce the number of cases where vehicles are clamped for minor breaches such as overstaying at a paid parking place.

How long should the period following the issue of a PCN be before a vehicle should be removed or clamped?

21. Where a vehicle already has 3 or more outstanding, unpaid and unchallenged PCNs the Government is of the view that the owner - a "persistent evader" - should be subject to the strongest possible means of enforcement if a further contravention takes place. When the vehicle of a persistent evader is found to be parked illegally, it should be immobilised after the appropriate period and the authority should seek payment of all outstanding penalty charges, no matter which local authority

issued the previous PCNs. This will require authorities to share data on persistent evaders with other authorities and the DVLA, and develop of a system to transfer payments to any other authorities' owed money by the persistent evader. It is difficult to see this system being effective without a nationally respected database of persistent evaders. Central Government is not in a position to do this, so the local authorities would need to produce and maintain it.

Do you agree with the proposed definition of a persistent evader as an individual with 3 or more outstanding and uncontested PCNs?

Would it be acceptable for the Association of London Government (ALG) to expand their persistent evader database for use across England? If not, what other options might be suitable?

Representations and Appeals

23. A fair and open process to deal with cases where the owner believes that a PCN is not merited is fundamental to the success of CPE. Authorities are encouraged to use their discretion at each stage of the enforcement process when deciding whether to pursue a PCN.

24. A PCN must state the owner's right to make a representation to an authority against the PCN. If payment is not made a Notice to Owner is issued which outlines again the right to make representations and the subsequent right of appeal if the representation is rejected. This Notice of Rejection must also state the right of appeal.

25. Informal challenges to PCNs should gain increased importance. By dealing thoroughly with a challenge at the earliest stage authorities can improve the efficiency of the system. Authorities should ensure they have enough staff with the appropriate levels of authority and training to do this. 

26. Adjudicators will have explicit power to decide cases where procedural irregularity has taken place. (For example where a charge certificate has been issued before an appeal has been decided).

27. In situations where a contravention has occurred but in mitigating circumstances authorities should make and publish guidelines and use them flexibly. Where a case of mitigating circumstances goes to an appeal an adjudicator will have the power to refer the case back to the issuing authority for reconsideration. The referral should be made to the office of the Chief Executive. If an authority does not accept an adjudicator's recommendation it should give reasons to both the appellant and the

adjudicator for this decision. 

28. Adjudicators have the power to award to costs to the appellant or to the local authority if the other party has acted frivolously or vexatiously or that the conduct in making, pursuing or resisting the appeal was wholly unreasonable. The adjudicator may also award costs to against an enforcement authority if they consider that the disputed decision was wholly unreasonable. Costs are, however, seldom awarded and there have been some calls for them to be awarded more often. Government is

of the view that this is a matter for the discretion of the adjudicator and should remain so.

Annex A: Consultation Questions

Regulatory Impact Assessment

1. Does the Partial RIA represent a fair analysis of the policy?

Ans. Yes. Statutory guidance will ensure more consistent enforcement. 

2. What further evidence might be added to the assessment of costs and benefits in the RIA? Please supply substantive evidence to support your argument.

Ans. Costs and benefits should also include environmental factors as well as financial ones.
Information about Parking

3. To what extent and how should authorities publish information about parking provision and/or parking restrictions in their area?

Ans. It would be helpful if Authorities published details about parking provision on their websites and through other customer access points possibly in the form of schematic maps, but this should remain a matter for individual authorities.

4. What additional information would be most useful to road users and how should it be presented?

Ans. An enhanced Highway Code with specific reference to all aspects of parking including CPE and NPAS. An information leaflet could also be included with vehicle excise licence renewal reminders.

Accountability within local authorities

5. Should the Government encourage local authorities to set up a unit independent of the parking department to handle cases where the road users had a grievance but it falls outside the remit of the adjudicator and the Ombudsman?

Ans. No. This is unnecessary as most Local Authorities have customer complaint procedures. The current appeal procedure is adequate to deal with most issues and Parking Departments are able to settle disputes using their discretion to cancel notices outside the appeal procedures.

Role of the police

6. Should the regulations to implement the TMA give the police the power to enforce parking if they should wish to do so?

Ans. Yes, additional to the Local Authority operation. Most Police Forces would probably not avail themselves of the opportunity to use that power on a regular basis but it would provide a facility for them to deal with less serious parking contraventions should the need arise. The possibility could be explored of the Police having the power to issue Penalty Charge Notices on these occasions which could be processed by the relevant Local Authority rather than Fixed Penalty Notices requiring the criminal judicial process. 

Procedures on the Street

7. Would differential penalty charges based on the severity of the contravention help improve public acceptance of and compliance with parking regulations?

Ans. No. There is no evidence that motorists currently question charges in relation to the severity of the contravention.

8. Or would it be confusing to have two different levels of penalty charge in the same area?

Ans. Yes. This would also result in motorists challenging the level of penalty rather than the contravention. The discounted period is already a cause for concern amongst the public.  

9. Should civil enforcement officers have the discretion to decide when to issue a PCN, using the authority's published policy?

Ans. No. It is difficult to formulate policy on when to exercise discretion as each case turns on its merits. However, the question of discretion in general could be addressed in more detail during CEO training, outlining obvious cases when matters could be dealt in a manner other than by PCN issue. 

10. Should the Government suggest time limits for dealing with informal and formal representations?

Ans. Yes.
11. If so are the following fair and achievable:

      14 day national standard for dealing with informal challenges?

Ans. Yes, if restricted to one response prior to Notice to Owner stage. 

      90% of formal representations decided within 21 days?

Ans. Yes, following the receipt of all relevant information.

12. Or should it be left to the individual local authority to set its own criteria?

Ans. No.

13. Should the statutory guidance recommend that a postal PCN is sent within 14 days of the contravention?

Ans. No. It is recommended that Local Authorities should request vehicle keeper details from the DVLA within five working days from the date of a contravention and then serve a PCN by post within fourteen days of receipt of that information.

14. Should the 50% discount be available for 21 days for certain cases where the PCN was issued by post?

Ans. No. It is recommended that the discount period be 14 days. Authorities have the discretion to extend the period if appropriate and accept the discounted rate at any time. 

15. Should local authorities have to re-offer a discount period after rejecting an informal challenge?

Ans. No. As previously referred to, Local Authorities can exercise discretion in this respect and extend the period. 

16. Or should it be at the discretion of the local authority to do this?

Ans. Yes.

17. How long should the period following the issue of a PCN be before a vehicle should be removed or clamped?

Ans. Requires further clarification. Clamping of vehicles in some circumstances can defeat the objectives of enforcement and create a further Traffic Management problem. It may be more appropriate to remove a vehicle immediately if its presence is hindering traffic flow or presenting a safety issue.

18. Do you agree with the proposed definition of a persistent evader as an individual with 3 or more outstanding and uncontested PCNs?

Ans. No. The term “persistent evader” should be replaced with the term evader and a person should become an evader at the point where there is an outstanding PCN.

19. Would it be acceptable for the ALG to expand their persistent evader database for use across England?

Ans. Yes, providing that it was available for use for all authorities and could also be updated by them.

20 If not, what other options might be suitable?

Ans. The creation of a national database linked to the DVLA.
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