BACKGROUND

This matter was discussed at Panel on 16th of February 2006 where it was resolved that a full report be brought back to assist Members in the determination of what course of action to follow. 

This report is concerned with the unlawful felling of 6 trees protected by City of Salford Tree Preservation Order number 4, on the site of the former Bretnall Primary School on the corner of Bury New Road and Broom Lane. The report outlines the applicant’s version of events that occurred preceding the illegal felling together with an explanation on why they felled the trees. The legal background on the felling of protected trees is set out and is used to inform a discussion of what course of action should be taken in this instance taking into consideration the applicant’s proposed remedy. It concludes with a final recommendation to Members on the course of action.

EVENTS PROCEEDING THE FELLING OF PROTECTED TREES

In October 2003 a planning application for the erection of a new school on the site of the former Bretnall Primary School was submitted (ref 03/47021/FUL). In November 2003 a Tree Survey and Site Plan showing the existing trees and the trees to be removed was submitted. The application, and therefore the details of the tree survey and site plan showing the location of the trees, was approved in December 2003. 

According to the applicant in April 2004 the structural engineer working on the school project inspected the boundary wall and classed it as being structurally unsound and therefore considered that it would have to be replaced. 

Following receipt of this advice the applicant sought guidance from independent arborists and the Council’s arborist on whether the removal and replacement of the wall would necessitate the removal of the trees. Acting upon the advice received, Steve Martlew Landscape Architecture submitted an application to fell 16 protected trees that flank the Broom Lane boundary running from Ozanam Court to the entrance gate on Bury New Road in order to facilitate the rebuilding of the wall running along Broom Lane to the entrance/exit onto Bury New Road (Ref 05/50639/TPO).
Panel first considered the application to fell the trees on 7th July 2005. The application was recommended for approval. However Members deferred the application for further investigations into whether the wall could be rebuilt a section at a time without harming the trees, whether the wall could be strengthened and/or whether the trees could be secured by other means to ensure that they remain stable while the wall is removed and rebuilt. Panel considered the TPO application again on 16th February 2006 where it was resolved to issue a split decision allowing the felling of 1 tree (T193) and refusing the felling of trees T191, T199, T200, T212, T213, and T214, as their removal would seriously injure the visual amenity of the area.

THE FELLING OF THE TREES – THE APPLICANT’S EXPLANATION

Sometime between the deferment of this application and the Council’s consultant arborist’s visit to the site on 11th August 2005 to investigate the options Panel wanted to consider, six trees were felled on site. These trees were protected by a TPO.

The applicant was then asked to provide an explanation on what had occurred on site and why. They provided a statement on 27th September 2005, the facts of which are reiterated in their statement issued on 28th February. Initially the applicant stated that 5 trees had been removed on site without prior grant of permission, however following discussion and a subsequent site meeting it has been agreed that 6 trees had been felled. The applicant states that 3 of the trees were felled as a result of anomalies that existed between the tree survey and site plan submitted and approved with application 03/47021/FUL for the erection of the school. Trees T134 and T219 were shown as being retained on the drawing but to be felled on the survey whereas T217 was shown as to be felled on the drawing and retained on the survey. With regards to the other trees that had been felled the applicant states that they were removed in error as the contractor was referring to a copy of the planning application key plan and amended tree schedule, thinking that this was the approved clearance drawing. In both instances they state that the trees were removed mistakenly not wilfully.

THE LEGAL BACKGROUND 

The consequences of breach of a tree preservation order are set out in sections 206 and 210 of the Town and Country Planning Act 1990.

Section 206 provides for the replacement of trees, which have been cut down, uprooted or removed in contravention of a TPO. It is the duty of the landowner to plant another tree of an appropriate size and species at the same place as soon as he reasonably can, and the TPO will apply to the replacement tree(s) in the same way as it did to the original one(s). If it appears to the local authority that this duty has not been complied with, it may serve a notice on the landowner requiring him to replace the tree(s) within a specified period, and if the landowner fails to do so the local authority can enter the land and carry out the planting and recover the cost from the landowner.

So far as other penalties are concerned, section 210 states that anyone who, in contravention of a TPO, cuts down any tree or tops, lops or wilfully damages it in a way that is likely to destroy it, commits an offence, the penalty for which is a fine of up to £20,000 in the Magistrates Court. In the most serious cases a person may be committed for trial in the Crown Court and, if convicted, is liable to an unlimited fine.

There is also a lesser penalty for “other” breaches of a TPO – this would cover the situation where someone has not actually cut down the tree themselves, but has caused or permitted it to be cut down. In this instance the person/organisation that have given permission for the trees to be felled can be liable for a fine of up to £2,500. A prosecution for that offence needs to be commenced within 6 months from the date of the offence.
THE WAY FORWARD

The applicant has submitted a plan detailing a proposed replanting scheme. As part of this scheme the six trees that have been felled would be replaced.  

The fact does however still remain that, as outlined in Section 210 of the Town and Country Planning Act, an offence has been committed and therefore a decision needs to be made on whether to prosecute. 

When deciding whether to pursue a prosecution the Council’s solicitor has advised that several factors need to be considered including who would be prosecuted and whether prosecution would be in the public interest.  

In this case Stephen Martlew Landscape Architecture were acting as agent to the Governing Body of the proposed school. They were not responsible for carrying out the work on site; they had employed a contractor to carry out all works on site. It was therefore the governing body who was authorising works on site and the contractor who was carrying out the work on site. There would therefore be two possible scenarios in this instance – a charge against the governing body of the school for causing or permitting the trees to be cut down and one against the contractor for actually cutting down the trees. 

There is case law to say that where a landowner has instructed contractors not to cut down trees, then the landowner is not guilty. It is fairly certain that the governing body would say that this was the case, particularly since they were in the midst of applying for permission to fell those trees which had to be removed, and it would be difficult to prove that they had “caused or permitted” the offence. Regardless of this it is not possible to prosecute the governing body as the 6-month period for prosecution for the lesser offence has expired. The Council's consultant arborist visited the site on 11th August 2005, when it was obvious that the trees had been felled. The explanation later given suggested that the contractors had been given a copy of the plan which accompanied the further application to the Council, which was received on 29th March 2005, so it would seem that the contractors will have had the plan since that date and so the offence could have been committed at any time between March and August, more than 6 months ago.

When considering any potential prosecution, the Council takes account of the Crown Prosecution Service guidelines and general advice regarding prosecutions. The Council needs to be satisfied that it is in the public interest to take proceedings, and it should be borne in mind that a prosecution does not in itself resolve the breach of planning control. This is why charges are generally brought where there has been a flagrant, deliberate act in breach of the TPO. The CPS code states that the first stage of the decision whether or not to prosecute is consideration of the evidence and what any possible defence may be, and how that is likely to affect the prosecution case. The advice of the Attorney-General was that it has never been the rule that suspected offences must automatically be the subject of prosecution.

So far as the contractor is concerned, it would appear that the felling of the trees was a mistake caused by their having been given a plan which showed trees to be felled, but which had not at that time been approved. It is debatable whether or not a court would view this as an intentional act on the part of the contractor. It would, however, be technically possible to bring a prosecution against the contractor. The question still however remains whether a prosecution would be in the public interest given.  

It would be in the public interest to prosecute where there is clear evidence that the offence was pre-meditated, as under such circumstances a conviction is likely to result in a significant sentence for the offender. It would not however be in the public interest to prosecute where the offence was committed as a result of a genuine mistake or misunderstanding as the court is likely to impose a nominal penalty particularly in cases where the defendant has or is willing to put right the loss or harm.

In this case, it would seem likely that the court would take account of the fact that the governing body has already offered to replace the trees, hence putting right the damage caused; that there was a misunderstanding regarding the plan given to the contractors; that there was initially confusion regarding the schedule of trees compared to the plan provided to the Council in relation to the initial planning application; and the damage would not seem to have been caused maliciously. In these circumstances, it would seem highly likely that the court would impose a nominal penalty, if at all. It may prefer to order the defendants simply to replace the trees, and the fact that they have already offered to do so could affect the question of costs awarded against the Council.

SHOULD THE COUNCIL PROSECUTE?

In conclusion, the Council cannot prosecute the governing body as the 6 months period for prosecution for the lesser offence of permitting the trees to be cut down. It is recommended that the Council does not prosecute the contractor as in the Council’s Solicitor’s opinion it would be wiser to enforce the replacement of the trees rather than seek a penalty via prosecution as this would still not remedy the planning breach and such a course of action would not be in the public interest. In addition to the fact the pursuing a prosecution would not be in the public interest the fact that the governing body has offered to replace the trees could result in a claim of costs being sought against the Local Planning Authority, a claim that is likely to be successful given the circumstances of the case.  

