	
	PART I

(OPEN TO THE PUBLIC)
	ITEM NO.


	REPORT OF THE 

HEAD OF LAW AND ADMINISTRATION 



	TO DIRECTORS’ TEAM – 26TH JUNE, 2003



	TITLE :
ETHICAL FRAMEWORK – UPDATE JUNE, 2003








	RECOMMENDATIONS :
THAT the report be noted



	EXECUTIVE SUMMARY :

To inform Members and Officers of recent developments in the implementation of the Ethical Framework for Local Government, pursuant to Part III of the Local Government Act 2000.



	BACKGROUND DOCUMENTS :



(available for public inspection)

Local Government Act 2000

Members’ Code of Conduct

SI 2003 No. 1483 The Local Authorities (Code of Conduct) (Local Determination) Regulations 2003



	ASSESSMENT OF RISK :

Medium risk of Members’ breaching Code





	SOURCES OF FUNDING :

At present current resources





	LEGAL ADVICE OBTAINED :
The Head of Law & Administration



	FINANCIAL ADVICE OBTAINED :
N/A



	CONTACT OFFICER :

Alan R. Eastwood – Extension 3000




	WARD(S) TO WHICH REPORT RELATE(S) :
All



	KEY COUNCIL POLICIES :



N/A




	DETAILS :




1. Code of Conduct for Members

At the second annual assembly for Standards Committees organised by the Standards Board for England in June 2003 (attended by the Chair of the Standards Committee and Monitoring Officer) the Standards Board indicated that they had so far received approximately 3500 allegations that Councillors have failed to comply with the Code of Conduct, which all Councils have been required to adopt under the 2000 Act.

Of the allegations received, more than half have originated from Parish Councils.  The Standards Board have to consider all allegations received, and decide which should be referred to an Ethical Standards Officer for investigation; about 45% of the allegations received so far have been referred for investigation.

2.
Local Determination of Allegations

The annual assembly coincided with the introduction of regulations which provide for an Ethical Standards Officer, having carried out an investigation, to refer the matter to the Council’s Monitoring Officer for determination by the relevant Council’s Standards Committee.  Previously, the Ethical Standards Officer could only refer a matter for determination by the national Adjudication Panel, unless he or she considered that there had been no breach of the Code, or that a breach had occurred but that no further action was necessary.

The regulations will come into force on 30th June, 2003, although the Standards Board have indicated that Ethical Standards Officers are unlikely to refer any cases for local determination before September 2003, having regard to the fact that (as in Salford’s case) a number of Councils are required to re-advertise for the appointment of independent members of their Standards Committees by the end of August 2003.

The regulations require the Standards Committee to have regard to any guidance issued by the Standards Board, and the Standards Board have indicated that detailed guidance will be issued before any cases are referred for determination.

In dealing with an allegation, the regulations provide also for the Standards Committee to:


-
hear the allegation within three months of the matter being referred;


-
conduct a pre-determination review (either in writing or, where appropriate, in the form of a preliminary meeting) to determine how the matter is to be conducted.


-
give the Member to whom the allegation refers the opportunity to make representations and present evidence in support of his or her case, either in person or in writing, directly or through a representative (legally qualified or otherwise);


-
arrange for the attendance of appropriate witnesses (including witnesses for the Member concerned), although a reasonable limit on the number of witnesses may be imposed;


-
if the Member fails to appear, either make a determination in his or her absence, or adjourn the hearing.

It is envisaged (subject to any guidance) that the Ethical Standards Officer will, in appropriate cases, attend to present his or her report (in effect, the case against the Member) or that in other cases the Ethical Standards Officer’s written report will be considered.  It is not envisaged that the Monitoring Officer (or his or her representative) will present the Ethical Standards Officer’s report, or put the case against the Member.

Having heard the case, the Standards Committee will be required to make one of the following findings:


-
that the Member failed to comply with the Code; or


-
that the Member failed to comply, but that no further action is necessary (this might be appropriate, for example, where the Member has apologised for his or her conduct): or


-
that the Member failed to comply and a penalty should be imposed.

The penalties which the Standards Committee will be able to impose are:


-
censure;


-
restriction for up to three months of the Member’s access to Council premises or use of Council resources (so long as the Member can reasonably continue to perform his or her function and duties);


-
partial suspension for up to three months (or until the Member submits a written apology or undertakes any training or conciliation required by the Committee); or


-
suspension for up to three months (or until apology, training or conciliation).

The Member will have a right of appeal to the National Adjudication Panel.

Subject to the regulations and any guidance, the Standards Committee will be able to set its own procedures for the conduct of hearings.  A number of practical issues arise, some of which might be addressed in any guidance.


-
It may be appropriate for the Standards Committee to establish a panel of up to five Standards Committee Members to conduct a hearing – the full Standards Committee, which in Bolton’s case is eight (four Councillors plus a Councillor who is also a Town Councillor, and three independent members) may be considered unduly large for this purpose.


-
Standards Committee Members should receive appropriate training before undertaking any hearings as panel members.


-
It is expected that the Ethical Standards Officer will consult the Monitoring Officer before referring a case for local determination; there may be local issues or conflicts which, in the Monitoring Officer’s view, would make a particular case unsuitable for local determination.


-
The Standards Board have indicated that only cases which appear to the Ethical Standards Officer to be ‘less or moderately serious’ will be referred for local determination, and that on average for each Council, only one or two cases will be referred each year.


-
There is no provision in the regulations for the cost of representation of the Member to be met by the Council, even if the Member is found not to have breached the Code.


-
There is no power in the regulations for the Standards Committee, if they consider that a breach of the Code has occurred, which in their view is so serious that none of the penalties which they can impose is sufficient, to refer the matter to the Ethical Standards Officer or Adjudication Panel (who can impose a number of more severe penalties).

3.
Local Investigation
The regulations issued in June 2003 provide only for the local determination of a matter which has been the subject of investigation and report by an Ethical Standards Officer.  The Government intends later in 2003 to introduce additional regulations which would enable the Ethical Standards Officer, on initial consideration of an allegation, to refer it to the Monitoring Officer for investigation as well as determination locally.

4.
Implications for the Role of the Monitoring Officer
The introduction of the local determination provisions, and proposals for a procedure to enable cases to be investigated locally, raises a number of issues in relation to the role of the Monitoring Officer.


-
The Monitoring Officer has a statutory duty to report to the Council if any action or decision taken, or proposed to be taken, by or on behalf of the Council is illegal or (following investigation by the Local Ombudsman) amounts to maladministration.  This duty is unlikely to arise in most Code of Conduct cases, which are concerned with the behaviour of individual Councillors, rather than the actions or decisions of the Council as a whole, although it is conceivable that both Member misconduct and the legality or maladministration by the Council will coincide in certain circumstances.

The Monitoring Officer has no statutory or legal duty to report any breach of the Code to the Standards Board, whereas Members are required by the Code to report any breach by another Member.


-
The Standards Committee is responsible for upholding standards of conduct, and it is generally accepted that the Monitoring Officer has a responsibility to support the Committee in the discharge of its responsibility, which could extend to reporting any particular breach of the Code where it is apparent that a breach has occurred, and no-one else has reported it. Many Monitoring Officers take the view that they should advise Members about their duties under the Code, and advise complainants about the process for reporting to the Standards Board, and should only themselves report individual cases ‘as a last resort’.


-
Standards Committees will generally expect the Monitoring Officer to advise them in their proceedings, including the conduct of any local determination of an allegation.  It is arguable that, if the Monitoring Officer has previously given advice to the Member concerned about his or her conduct in relation to the matter at issue (given that all Members of the Council are entitled to expect advice from the Monitoring Officer on conduct issues), the Monitoring Officer would have a conflict of interest.  The view is taken that unless the advice given previously by the Monitoring Officer is a matter of contention in the particular case, the Monitoring Officer should still normally be able to advise the Standards Committee on procedure.


-
If and when the Monitoring Officer is empowered to investigate individual allegations, which may result in a report and the presentation of a case to the Standards Committee, it seems clear that the Monitoring Officer will not be able also to act as advisor to the Committee.

It will therefore be necessary for the roles to be separated in such cases.  This could be achieved by the Deputy Monitoring Officer (or another officer) undertaking an appropriate role in any particular case.  Alternatively, a Monitoring Officer for another local authority could assist or support the Monitoring Officer or Standards Committee, or support could be obtained from specialist expert legal advisors.  The Greater Manchester District Secretaries Group have already discussed the possibility of establishing mutual arrangements within Greater Manchester, and have agreed to consider further in light of the regulations and Standards Board guidance.  It may be particularly difficult, eg for small District Councils, to separate these roles within their existing organisations, and in a number of shire counties the County and District Councils have already agreed mutual arrangements.

Monitoring Officers have a statutory right to be provided with sufficient resources to carry out his or her duties.  The Standards Board suggests that Monitoring Officers should ‘request that the Council provides you with extra finance and staffing resources to enable you to fulfil your role effectively’.  


-
No specific provision has been made in existing budgets for additional resources for Monitoring Officer purposes.  It is envisaged that the requirements can be met from within existing resources, although this will need to be reviewed once the arrangements for local determination (and in due course, local investigation) have been in operation for a reasonable period.  The requirement (if it arises) to undertake investigations locally is likely to have significant resource implications, whereas the determination of a small number of cases could probably be accommodated within existing resources.

5.
Code of Conduct for Employees
The Local Government Act 2000 includes provision for the introduction of a statutory Model Code of Conduct for Local Authority Employees.  So far no Model Code has been introduced for local authorities in England.  A Model Code for authorities in Wales was introduced in July 2001, and is broadly consistent in its requirements with the Council’s existing Code.  It will be necessary for further consideration to be given to this requirement if and when any Model Code is introduced for local authorities in England.  
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