APPENDIX 1

PART 4: SECTION 8 CONTRACTUAL STANDING ORDERS

Note:
These Contractual Standing Orders were comprehensively reviewed in 2003/4, and many changes were made to the existing Scheme.  As a consequence, the Contractual Standing Orders were renumbered to commence from No. 1 to avoid confusion.

1.
Compliance with Contractual Standing Orders

These Contractual Standing Orders shall apply to every contract for procurement of supplies, services and the execution of works undertaken by or on behalf of the Council.

2.
Exceptions

2.1
Exceptions to Contractual Standing Orders may be authorised :



(a)
by the Lead Member for Corporate Services, except in the circumstances referred to in (b), (c) and (d) below.  The Lead Member must consider a written report from the appropriate Director, who shall have consulted with the Director of Corporate Services and the Head of Law and Administration.  Examples of circumstances for which exceptions should be sought are :

· in an emergency

· where there is a sole supplier of patented or proprietary articles, or materials or services exclusively provided by a statutory undertaker or other bodies

· where any of these Standing Orders are inconsistent with any legislative requirements, in which instance the provisions of the appropriate legislation shall prevail



(b)
by School Governors, in relation to the Local Management of Schools (LMS), where schools have adopted their own Standing Orders.



(c)
by the Director of Community and Social Services in respect of contracts for the provision of personal care services of facilities pursuant to the National Health Service and Community Care Act 1990.



(d)
by the Head of Law and Administration, in respect of the appointment of Counsel.

2.2 All exceptions to Contractual Standing Orders in accordance with (a) above shall be the subject of a record of decision by the Lead Member 
for Corporate Services.

2.3
All exceptions to Contractual Standing Orders in accordance with (b), (c) or (d) above shall be duly recorded in writing by the decision-making body or officer.

3.
European Union (EU) Public Procurement Legislation


3.1
In respect of procurement where the full EU regulations apply and which is estimated to be above the current EU threshold (from 1st January, 2004, this is £153,376 for supplies and services contracts and £3,834,411 for works contracts) the procedure shall be as for procurement estimated to exceed £50,000 in Contractual Standing Order 4.1 below, but with the additional requirements listed below.  The EU procurement legislation is quite complex and further information should be obtained from 

	
	· 
Chief Executive Directorate (Strategy and Resources Section)

· 
Corporate Services (Purchasing Section)

	
	

	
	NOTE: The EU threshold figures are revised every two years and new figures will be included as they are agreed.

	
	

	
	3.2
Additional Requirements

	
	

	
	· 
publish a Prior Information Notice (PIN) in the Official Journal of the 
European Union (OJEU) giving notice of an intention to seek tenders.  This 
notice may reduce the timescales referred to in the next bullet point but one 
below.  Corporate Services (Purchasing Section) have software which 
enables all notices for OJEU to be submitted electronically



	
	· 
a formal tender invitation notice is required to be placed in OJEU, using either 
open procedure, restricted procedure or negotiated procedure



	
	· 
the minimum period for invitation to tender is

	
	

	
	
open procedure: 52 days from the dispatch of the notice

	
	

	
	
restricted procedure: 77 days, spread over two stages, from the dispatch 
of 
the notice


	
	

	

	
negotiated procedure: 37 days from the dispatch of the notice

	
	

	
	· an advertisement must not appear in the UK before the notice is sent to OJEU (and then allowing 11 days for publication)

	
	

	
	· a contract award notice is required to be placed in OJEU within 48 days of a contract award

	
	

	
	· unsuccessful tenderers may request a de-brief on why their tender was unsuccessful



	
	· any other current requirement of the EU



	
	


	4.
	Procurement Values

	
	

	
	4.1
	Compliance with Contractual Standing Orders shall be achieved as follows.  Different arrangements apply in the case of sub-contracts for work being undertaken by DLOs/DSOs – see Contractual Standing Order 5.


	Estimated Value/ Amount 


	Invitation Form / Method
	Who may Issue Invitation
	Who may Accept
	Form / Method of Acceptance

	Not exceeding £10,000
	Informal quotation - invite 1 or more persons / firms suitably qualified
	Appropriate Director
	Appropriate Director, who shall keep a record of all invitations issued and received and which will be retained for a period of six years from the date of receipt
	Written acceptance in format approved by the Head of Law and Administration

	Not exceeding

£30,000
	Written quotation - invite a minimum of 3 persons / firms suitably qualified
	Appropriate Director
	Appropriate Director, who shall keep a record of all invitations issued and received and which will be retained for a period of six years from the date of receipt
	Written acceptance in format approved by the Head of Law and Administration

	Not exceeding

£50,000
	Sealed quotation - invite a minimum of 3 persons / firms suitably qualified 
	Appropriate Director
	Appropriate Director, who shall keep a record of all invitations issued and received and which will be retained for a period of six years from the date of receipt
	Written acceptance in format approved by the Head of Law and Administration

	Exceeding £50,000
	Formal written tender, in accordance with Contractual Standing Orders 6 to 10
	Appropriate Director, following a decision by Lead Member.  
	Appropriate Lead Member.

The appropriate Director shall keep a record of all invitations issued and received and which will be retained for a period of six years from the date of receipt
	Written acceptance and all agreements relating thereto by Head of Law and Administration

	
	

	
	4.2
	Where an estimated value is made and the quotation / tender exceeds this, acceptance must be in accordance with the authority relevant to the figure submitted.

	
	
	

	5.
	Work by Direct Labour / Service Organisations – Sub-Contracts

	
	
	

	
	5.1
	This Standing Order shall apply where a part or parts of any works and/or services are to be tendered for, or undertaken by, one of the Council’s DLO/DSOs, or are to be executed by a contractor acting on a sub-contractual basis or goods or materials are to be supplied by a contractor acting on a sub-contractual basis.

	
	
	

	
	5.2
	Where works and/or services are to be undertaken to which this Standing Order applies then, unless the manager controlling the DLO/DSO concerned is satisfied that it is not reasonably practicable to obtain competitive quotations or tenders or use the approved list of contractors completed and maintained pursuant to Contractual Standing Order 7, the following shall apply :-

	
	
	

	Estimated Value/

Amount not to 

Exceed


	Invitation Form/Method
	Method of Acceptance and by whom

	£10,000
	One or more suitably qualified persons/firms – quotations must be in writing.
	Manager of DLO/DSO or his nominated representative in a format approved by the Manager of the DLO/DSO.

	£50,000
	Minimum of three suitable qualified persons/forms – quotations must be in writing
	Manager of DLO/DSO – Acceptance must be in writing.

	£100,000
	Sealed quotation from a minimum of four suitably qualified persons/ firms – must be in writing 
	Manager of DLO/DSO – acceptance must be in writing and in a format approved by the Head of Law and Administration.

	Exceeds £100,000
	Formal Tender from a minimum of four suitably qualified persons/firms, but otherwise in accordance with Contractual Standing Orders 6 to 10
	Manager of DLO/DSO – acceptance must be in writing and in a format approved by the Head of Law and Administration

AND a report of a successful tender shall be submitted to the Cabinet

	
	
	

	
	5.3

5.4

5.5

5.6
	Where the manager controlling the DLO/DSO concerned is satisfied that it is not reasonably practicable to obtain competitive quotations or tenders or use the approved list of contractors, he may proceed by obtaining a quotation from a single contractor selected from the approved list or otherwise as the circumstances might require, provided that any circumstances in which this discretion is exercised are reported at the next appropriate meeting of the Cabinet.

The Manager controlling the DLO/DSO concerned shall accept the lowest or most favourable tender or quotation but shall be at liberty, if he/she considers that it would not be in the Council=s interest to accept such tender or quotation (a) to negotiate lower or more favourable terms with the person who submitted that tender or quotation; or (b) to invite further tenders or quotations.

No tender or quotation shall be accepted prior to the acceptance by the Council of the DLO/DSO=s tender for the main contract works.

The Manager controlling the DLO/DSO concerned shall maintain a record of all tenders and quotations invited and received.  The record shall be maintained on file or electronically for a period of six years.

	
	
	


6.
Production of Tender Documents

Tender documents, when estimated value/amount is estimated to exceed £50,000 (in accordance with Contractual Standing Order 4), or to exceed £100,000 (in accordance with Contractual Standing Order 5), should include:

· the Conditions of Contract and Tender of the Council;

· the nature and the purpose of the contract (specification);

· criteria by which suppliers/contractors will be selected;

· the period of the contract;

· the price schedule upon which the tenderer submits the priced bid;

· request for details of tenderer and references (if applicable);

· technical questionnaire (if applicable);

· certificate of non-collusion

· Form of Tender;

· Form of Agreement;

· covering letter setting out the correct address for returning the tender, the tender reference and the closing date for the receipt of tenders;

· return label or envelope detailing :


(a)  title of the tender,


(b)  closing date and time for return of tenders;

· a reminder that, in accordance with Contractual Standing Order 10.1, no other mark of identification shall be included on the sealed envelope or parcel containing the tenders

· such other information as considered appropriate to ensure the Council achieves Best Value

· a contact name and telephone number for answering questions, providing further information etc.

7.
Standing Lists

7.1
A centrally held Standing List of Contractors for all works which are not of a 
Aspecialised nature@ shall:-


(a)

be compiled and maintained by the Cabinet for purposes common 

to all Directorates of the Council and by individual Directors for 


purposes which fall solely within their terms of reference.


(b)

contain the names of all persons or firms which wish to be included 

and which are approved by the Council; and


(c)

indicate, in respect of a person or firm whose name is so included, 

the categories of contract and the values or amounts in respect of 

those categories for which approval has been given.


7.2
Where any applicant is, at the date of his application for the inclusion of 
his 
name in the said lists, eligible for registration for payment of Value Added 
Tax 
with the Commissioners of Customs and Excise, he must be duly 



registered and his name shall not be included in the said lists unless he has 
produced such evidence of his registration as may be required by the 



Council.


7.3
At least 56 days before a list is first compiled, notices inviting applications for 
inclusion in it shall be published:-


(a)

in at least one local newspaper; and


(b)

in at least one newspaper or journal circulating among such 


persons or bodies as undertake such contracts; and


(c)

where applicable, in the Official Journal of the EU (OJEU).  


Directors or their nominated officers should seek guidance upon 

such issues from the Chief Executive Directorate.


7.4
The lists shall be reviewed at regular intervals of not less than 3 years nor 
more than 6 years but may be amended from time to time by the addition or 
deletion of such contractors as the Cabinet might determine.  In the event of 
any listed person or firm becoming bankrupt or insolvent or entering into 
receivership, administrative receivership, liquidation or winding-up they shall 
be suspended from the list until such time as their financial position has been 
resolved.


7.5
Where the Cabinet has determined that a contract should be let under this 
Standing Order then invitations to tender for such contract shall be in 
accordance with Contractual Standing Order 4 and invitations shall be sent 
to:


(a)

not less than five of those persons or firms, selected by the 


Cabinet from among those approved for a contract of the relevant 

category and amount or value; provided that such selection shall 

conform with any guidelines approved from time to time by the 


Council and that at least half of the persons or firms so selected 

shall be selected on a rotational basis (taking into account, where 

necessary, the experience of the contractor in undertaking the type 

of work concerned);


(b)

where fewer than 5 persons or firms are approved for a contract of 

the relevant category and amount or value, all those persons or 

bodies.

8.

Specialist Work and Lists

8.1
This Standing Order shall apply where the Council, or the Cabinet duly 
authorised in that behalf, have decided that invitations to tender for a contract 
are to be made to some or all of those persons or firms who have replied to a 
public notice, and where the nature of the work or service or goods is of a 
specialist nature and is not part of the Central List.


8.2
For the purposes of this Standing Order, public notices shall be given:-


(a)

in at least one local newspaper; and


(b)

where the estimated amount or value of the contract exceeds 


,80,000, in at least one newspaper or journal circulating among 

such persons or firms who undertake such contracts; and


(c)

where applicable in the Official Journal of the EU (OJEU) Directors or their nominated officers should seek guidance upon such issues from the Chief Executive Directorate.


8.3
The public notice shall:-


(a)

specify details of the contract into which the Council wishes to 


enter;


(b)

invite persons or bodies interested to apply for permission to 


tender; and


(c)

specify a time limit, being not less than 10 days (and 37 days in the event of an advertisement in the Official Journal of the EU), within which such applications are to be submitted to the Council.


8.4
After the expiry of the period specified in the public notice, invitations to 
ender for the contract shall be sent to:-


(a)

not less than 5 of the persons or firms who applied for permission 

to tender, selected by the Council or the Cabinet duly authorised in 

that behalf; or


(b)

where fewer than 5 persons or firms have applied or are 



considered suitable, those persons or firms which the Council or 

the Cabinet duly authorised in that behalf, consider suitable.

9.
Open Advertisement of Contracts


9.1.
This Standing Order shall apply where it has been decided that tenders shall be invited for a 
contract, project or service by way of open advertisement.


9.2
Where a project, service or contract is not required to comply with advertising rules and other European Union Directives, a minimum of ten days= public notice shall be given in one or more local newspapers circulating in the City.  Where the estimated value or amount of the contract, service or project exceeds ,50,000, the advertisement shall also be placed in one or more newspapers or journals circulating among such persons or firms as can undertake such contracts/provide such services and shall express the nature and purpose thereof, invite tender(s) for its execution, and state the last date and time for tenders to be received.


9.3.
Where the estimated value of any project, service or contract (or series thereof) is estimated to be above or equal to the thresholds prescribed in relevant EU directives, the procedures described in Contractual Standing Order 3 shall be followed.

10.
Submission and Receipt of Tenders
10.1 Where, in pursuance of these Standing Orders, invitation to tender is required,

every notice of such invitation shall state that no tender will be accepted except in a sealed envelope or parcel which shall bear the word ATender@ followed by the subject to which it relates, the closing date and time for the return of tenders and no other mark of identification; and such envelopes or parcels shall remain in the custody of the Head of Law and Administration or an officer of the Council designated by him until the time appointed for their opening.


10.2
The Head of Law and Administration shall arrange for the date and time of 
receipt of all tenders to be recorded on the covering envelope.


10.3
All tenders must be submitted in writing and are to be treated as an “offer” 
to do work, supply goods, etc.  If accepted this must be in writing within the 
period stated on the invitation to tender, and in accordance with Contractual 
Standing Order 4 and any post-tender negotiations which have been 
authorised in accordance with Contractual Standing Order 14.

11.
Opening of Tenders

11.1
Tenders shall be opened at one time and only in the presence of a member 
of the Council so nominated and an officer of the Council designated by the 
Head of Law and Administration for the purposes of opening tenders.


11.2
Tenders received after the last time and date for receipt as have been clearly 
indicated in the invitation to tender, or tenders which have a mark of 
identification, shall be retained unopened by the Head of Law and 
Administration until formal approval has been given to the successful tender.  
Following approval being granted to the successful tender any unopened 
tenders shall be opened by the Head of Law and Administration and those 
persons submitting such tenders shall be informed that their tenders were not 
considered due to late receipt, or having a mark of identification, as the case 
may be.


11.3
The Head of Law and Administration shall keep a record of all the tenders 
received and shall make arrangements for the retention of all envelopes in 
which tenders are received.  The retention period for such items shall be twelve 
months.

12.
Acceptance of Tenders / Quotations

12.1
Within this Contractual Standing Order, "lowest tender" shall be construed as "the lowest tender where payments for goods, work or services are to be made by the Council" and as "the highest tender where payment for goods, works or services is to be received by the Council".


12.2
Only the lowest tender / quotation shall be accepted by the Officer / Member listed in Contractual Standing Order 4.


12.3
Subject to 12.4 below, a tender other than the lowest, but which is the most advantageous to the Council, may be accepted by the appropriate Lead Member and the Lead Member for Corporate Services.


12.4
A tender invited by the Director of Corporate Services which is other than the lowest, but which is the most advantageous to the Council, may be accepted by the Leader of the Council and the Lead Member for Corporate Services.


12.5
A tender other than the lowest or most advantageous to the Council may only be accepted by the Lead Member, in accordance with Contractual Standing Order 14.

13.
Errors in Tenders

13.1
Where a tender has an error or discrepancy which may affect the tender figures, the tenderer shall be given details of the error or discrepancy and be offered an opportunity to confirm or withdraw the offer.  If the tenderer withdraws, the remaining tenders shall be considered for acceptance in the normal manner.


13.2
If the procedure mentioned in 13.1 above is exercised, details shall be recorded within the decision notice accepting the tender.

14.
Post-Tender and Post-Quotation Negotiations

14.1
The appropriate Director shall authorise post-tender/post-quotation negotiations where they are satisfied that it is not in the Council's interest to accept the overall lowest or most advantageous tender / quotation.  Negotiations shall be in accordance with the guidelines set by the Director of Corporate Services (Finance Division) and all the negotiations must be properly regulated and safeguard the interests of all parties involved.


14.2
Where post-tender/post-quotation negotiations are undertaken, a report shall be submitted to the Lead Member for approval, giving details of :

· all tenders/quotations received

· negotiations which have taken place, and

· recommending which tender/quotation is to be accepted.

15. Nominated Sub-Contractor
15.1
This Standing Order shall apply where a sub-contractor or supplier is to be 
nominated to a main contractor.


15.2
Quotations and tenders shall be dealt with in accordance with the provisions 
of these Standing Orders and the terms of the invitation shall require an 
undertaking by the tenderer or person or firm submitting a quotation that, if he 
is selected, he will be willing to enter into a contract with the main contractor 
on terms which indemnify the main contractor against his own obligations 
under the main contract in relation to the work or goods included in the sub-
contract.


15.3
The Director, or an Officer designated by him, shall nominate to the main 


contractor 
the person or firm whose tender is, in his opinion, the most 


satisfactory; provided that, where the tender is other than the lowest received, 

the circumstances shall be reported to the appropriate Lead Member.


15.4
It shall be a condition of the employment by the Council of any person (not 
being an officer of the Council) to supervise a contract that, in relation to such 
contract, he shall comply with the requirements of this Standing Order as if he 
were an Officer of the Council.

16.
The Form and Content of Contracts
16.1 Every contract which exceeds £50,000 in value or amount shall be in writing 



and

(a) 
be made under the Common Seal of the Council and be 
attested by one Officer of the Council, being the Chief 
Executive, the Head of Law and Administration or any Officer 
authorised by them, or

(b) 
be signed by two Officers of the Council, being the Chief 
Executive, the Head of Law and Administration or any other 
Officer(s) authorised by them.

16.2 Contracts which have standard conditions approved by the Head of Law and


Administration and where the value does not exceed £50,000 may be signed 
by officers so nominated by the appropriate Director.


16.3
Every contract in writing shall specify :-

· the work, materials, goods or services to be carried out or supplied

· the price to be paid, with a statement of discounts or other deductions, and / or the amounts, frequencies and method of calculation of contract payments

· all relevant legislative requirements

· compliance with all relevant current Council policies

· the minimum amount of insurance required for the work/service, including the requirement to produce evidence of the policies and any renewal of the policies

· the period, time or times within which the contract is to be performed.  These shall have regard to the specific requirements of the individual contract and link in with the method to be applied in calculating any liquidated damages

· that all goods, materials, services or work must comply with any appropriate EU Specification or Code of Practice or British Standards Specification or British Standard Code of Practice or European Union equivalents in force at the date of the tender/ quotation

· that wherever possible, recyclable materials shall be used and auditable trails of raw materials shall be provided

· that the Council is entitled to terminate the contract and to recover from the contractor the amount of any loss resulting from such termination, if the contractor or its employees or agents (with or without its knowledge) :

· does anything improper to influence the Council to give the contractor any contract

· commits an offence under the Prevention of Corruption Acts 1889 to 1916 or under Section 117(2) of the Local Government Act 1972

· that the contractor shall not assign or underlet the contract, or any part of it, or sub-contract, except with the consent of the Council and upon such conditions as the Council may think fit, having regard to all relevant legislation

· that the contractor shall keep full and proper accounts and records, which shall be produced whenever required for the inspection of any Officer authorised by the Council

· That the contractor shall agree to accede to any reasonable request by the Local Government Ombudsman, Best Value or Audit Commission Inspectors for access to the contractor or their documents

· that liquidated / unliquidated damages must be paid by the contractor if there is a failure to comply with the terms of the contract

· that if the contractor fails to deliver the service, goods or materials or any portion thereof within the time or times specified in the contract, the Council may determine the contract and recover any additional costs involved with such determination from the original contractor.

16.4
The Council will not require or take security for the due performance of any 
contract for the execution of works unless the responsible Officer, having 
regard to all the circumstances, considers it necessary and the Lead Member 
has been informed.

16.5
The Council will enter into a collateral warranty, if the appropriate officer, having regard to all the circumstances, considers it necessary and the approval of the appropriate Lead Member has been sought.

17.
Variations in Contracts
17.1 Fundamental variations in contracts may be approved by the appropriate 
Lead Member in the following circumstances :

	
	· the contract has been entered into following the acceptance of a tender or quotation in accordance with these Contractual Standing Orders, and



	
	· appropriate advice has been received from the relevant Director and the Head of Law and Administration.


17.2
Where fundamental variations are approved in accordance with 17.1, the Legal Section of Corporate Services will agree these in writing with the contractor, and evidence of such agreement shall be attached to the original contract.

18.
Extension of Contracts

18.1
Contracts may be extended beyond the stated period, providing that :

· provision for such extension was included in the original tender documents and in the report detailing the recommendations for accepting the tender, and

· the written approval of the appropriate Director is obtained.

18.2
In the case of contracts for construction and related works, these contracts may be extended in accordance with the standard terms and conditions included in the form of contract.



18.3
In all other circumstances, extensions of contracts will require the approval of the Head of Law and Administration and Director of Corporate Services, who shall only grant such an extension if it can be established that this will achieve Value for Money or Best Value for the Council.

19.
Monitoring of Contracts

All contracts should be monitored throughout the period of the contract and the performance of suppliers / contractors should be reviewed regularly (the period to be determined based on the judgement of the officer responsible for the administration of the contract).  The name of the monitoring officer shall be supplied to the contractor before commencement of the contract.
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