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DATED
2003

BETWEEN:

(1)
SALFORD CITY COUNCIL of Chorley Road, Swinton, Manchester M27 (“the Council”); and

(2)
SALFORD COMMUNITY LEISURE LIMITED (Registered No: 29627R) an industrial and provident society established under the Industrial & Provident Societies Acts 1965-78 whose registered office is at Minerva House, Pendlebury Road, Swinton, Salford M27(“SCL”)

RECITALS:
(A)
The Council is empowered to provide recreational facilities pursuant to s.19 of the Local Government (Miscellaneous Provisions) Act 1976.  In furtherance of that power the Council currently owns and operates premises from which it runs various leisure and sports activities for use by the public.  The Council now wishes the management of those leisure and sports facilities to be undertaken by a third party contractor.

(B) SCL has been established as a non-profit distributing organisation and as an Industrial and Provident Society under the Industrial and Provident Society Acts 1965-1978 for the benefit of the community.

(C) SCL intends, in conjunction with the Council, to develop and implement strategies to promote leisure and sports facilities in the area governed by the Council by the development of new facilities, the application of new funding sources and otherwise.  SCL shall also be entitled, after obtaining the prior consent of the Council, to develop new facilities outside of the area governed by the Council through the application of new funding sources.

(D)
SCL have expertise in the management of leisure and sports facilities and have agreed to utilise that expertise for the Council in respect of operating identified leisure and sports facilities upon the terms and subject to the conditions set out in this Agreement.

1. DEFINITIONS
1.1 In this Agreement the expressions set out in Schedule 1 shall have the meanings set out therein unless the context requires otherwise.

2. OPERATING PERIOD
2.1 The Operating Period shall commence on the Effective Date or the date of this Agreement, whichever is the sooner.  The Operating Period shall continue (subject to earlier termination in accordance with the provisions of this Agreement) for a period of  sixteen (16) Years.  For the avoidance of doubt, the  sixteen (16) Year period shall expire on 31st March 2020.  

2.2 Thereafter, at the Council’s option and with SCL’s written agreement, provided on six months notice in writing prior to the expiry of the initial  sixteen (16) Year period, the Operating Period shall be extended for an additional period of five (5) Years (at the conclusion of which period the Agreement shall automatically terminate).

3. DELIVERY PLAN

3.1 SCL shall within a period of two (2) Months from the Effective Date, and thereafter  two (2)months prior to the beginning of each subsequent Year, deliver to the Council’s Representative a draft Delivery Plan and Sport & Health Strategies to apply in relation to the next following Year.  The draft Delivery Plan shall contain the information and be in a format as agreed by the parties from time to time and the draft Sport & Health Strategies shall embody the relevant principles of the Council and the Strategies set out in clause 4.1 below and shall contain the information and be in a format agreed by the parties from time to time.  

3.2 The Delivery Plan shall include:

3.2.1 a detailed action plan setting out SCL’s suggested measures which could be taken further by SCL, the Council or other organisations to improve the Services, provided that against any measure which it considers might be taken by SCL itself, SCL shall set out, in detail, whether the implementation of such measure would result in any Variation to the Delivery Plan if the measure were to be considered a Variation for the purposes of clause 49;

3.2.2 recommendations for potential improvements or enhancements in or development of any of the Services at any of the Facilities.  The Council shall consider such recommendations but shall be under no obligation to adopt any or all of them; and

3.2.3 methods for monitoring the delivery of the Services and the Key Performance Indicators in relation to the Services which are to be met each Year which for the avoidance of doubt shall, in the first Year set a baseline position and in subsequent Years shall be developed as agreed between the parties.

3.3 In each Year once the same have been prepared SCL and the Council shall meet and in good faith seek to agree the content of the Delivery Plan (including the Key Performance Indicators) and the Sport & Health Strategies as soon as reasonably practicable, and in any event no later than six (6) weeks prior to the commencement of the relevant Year (or, in the case of the draft Delivery Plan and Sport & Health Strategies for the first Year, produced within two (2) Months of the Effective Date, no later than 1 December 2003).  In the event that SCL and the Council cannot agree upon the Delivery Plan and/or the Sport & Health Strategies within the timeframe set out in this clause, then the matters in dispute shall be referred initially for resolution under the provisions of clause 59.  Pending the determination of such dispute, the then current Delivery Plan shall continue in full force and effect, as amended to incorporate such changes as have been agreed between the parties.  Upon determination of the dispute the Delivery Plan shall be adopted and the provisions of clause 3.4 shall apply in relation to the same.

3.4 In any Year, the Delivery Plan and the Sport & Health Strategies shall not be deemed to be accepted by the Parties until such time as the Parties have each given its acceptance in writing subject to determination under clause 59, as the case may be.  Once such acceptance in writing has been given or determination has been made, as the case may be, such Delivery Plan and Sport & Health Strategies shall form an integral part of the Agreement.

3.5 From the Effective Date:

3.5.1 SCL shall provide the Services at each of the Facilities upon the terms set out in this Agreement and more particularly in accordance with the provisions of the Delivery Plan; and

3.5.2 the Delivery Plan shall become part of this Agreement until such time as the Delivery Plan is varied or replaced, whereupon such variation or replacement shall become part of this Agreement.

3.6 SCL shall develop NOP’s in respect of each element of operation of each Facility at which Services are to be supplied, which shall be constantly reviewed and, where necessary, updated.

4. COMMUNITY COMMITMENT

4.1 SCL acknowledges that the Services to be supplied hereunder are part of an important integral relationship between the Council and the community it represents.  The Council’s Community Strategy contains the key objectives of this relationship.  SCL acknowledges and confirms that it has a duty to help deliver those objectives.  SCL, through the Delivery Plan, will ensure that all of its policies, strategies and activities support the objectives of all relevant Council strategies (“the Strategies”) including, without limitation, the Community Strategy together with the Community Plan and those other strategies which are entitled, relate to or are the equivalent of the following:

4.1.1 The Council’s Six Pledges;

4.1.2 Lifelong learning;

4.1.3 Social Inclusion;

4.1.4 Community Regeneration;

4.1.5 Community Safety;

4.1.6 Social Cohesion;

4.1.7 Arts and Leisure Strategy;

4.1.8 Health & Wellbeing; and

4.1.9 Working with and providing support for the voluntary sector.

4.2 SCL shall:

4.2.1 at all times ensure that all its staff are trained in and understand the Strategies;

4.2.2 provide information to help the Council to update and develop the Strategies from time to time;

4.2.3 demonstrate in the Delivery Plan how resources will be used to meet the Strategies.

5. THE SERVICES
5.1 In consideration of the payment of the Management Charges SCL agrees from the Effective Date to supply the Services at each of the Facilities upon the terms and conditions set out in the Agreement which shall require SCL to perform the Services with all due skill, care and diligence and in accordance and otherwise in compliance with:

5.1.1 the Delivery Plan and in particular but without limitation, the Key Performance Indicators for the provision of the Services set out therein;

5.1.2 any current Best Value performance indicators issued by the Government or any relevant regulatory body which are relevant to the performance of the Services or any part thereof;

5.1.3 the Strategies (as which term is defined in clause 4.1) and any relevant policies (including the Equal Opportunity Policy);

5.1.4 the Council Guidelines and in particular, but without limitation, those relating to customer care;

5.1.5 any reasonable instructions issued to SCL by the Council Representative pursuant to or in connection with this Agreement;

5.1.6 all Legislation;

5.1.7 the Business Plan;

5.1.8 in a manner which shall preserve, promote and enhance and shall not prejudice the reputation and interests of the Council; 

5.1.9 in good and full co-operation with any other company or consultant engaged by the Council to carry out related or relevant works or services on behalf of the Council; and

5.1.10 in a manner which has regard to the interests and welfare of service users and the management and maintenance of the Facilities to a high standard.

5.2 SCL shall  comply with the Council's monitoring, remedy and default procedure, subject as otherwise agreed,  as specified in clause 52 and Schedule 5 Part 1.

5.3 The parties will work continually to improve the Services by effective communication, business and project management techniques and the exercise of sound commercial and financial judgement.

5.4 The parties acknowledge and agree that there will be day to day minor exigencies and contingencies that occur in relation to the provision of the Services subject always to the provisions of clause 5.3.  SCL shall use all reasonable endeavours to address such exigencies and contingencies provided that the performance of such activities does not fall outside of the scope of or reduce the quality or range of the Services. 
5.5 SCL hereby warrants and represents to the Council that:

5.5.1 it has the full capacity and authority and all necessary licences, permits and consents to supply the Services under and in the manner contemplated by this Agreement and to enter into any documents to be entered into by it pursuant to this Agreement; 

5.5.2 this Agreement and any other agreements anticipated to be entered into pursuant to this Agreement shall be executed by duly authorised representatives of SCL; and

5.5.3 this Agreement constitutes valid, binding and enforceable obligations of SCL in accordance with its terms.

5.6 The Council hereby warrants and represents to SCL that it has the full capacity and authority and all necessary licences, permits and consents to enter into this Agreement and any associated documentation pursuant to this Agreement.
5.7  SCL notes that certain of the Facilities, being classified as “Dual Use” in Schedule 1 Part 1 occupy sites which are subject to occupational rights (in whole or in part) in favour of schools or other educational facilities. SCL confirms that, in recognition of such rights that they will consult with such schools or educational facilities on a regular basis concerning the provision of the Services and will provide the Services in such a manner that educational activities and the provision of the school curriculum is not disrupted or interfered with in any manner.  Both parties agree to work together and to use their respective reasonable endeavours to ensure that the use of or ability to use the Facilities at Pendlebury Sports Centre will be maximised at all times.
5.8 SCL shall not enter into any SCL Contracts which would have a residual term beyond the expiry date of this Agreement or which would, upon assignment or novation to the Council pursuant to clause 53, result in the Council assuming liabilities in excess of [fifteen (15)] per cent. of SCL’s average annual Income (as shown in SCL’s audited accounts) without the prior written consent of the Council, such consent not to be unreasonably withheld or delayed.
6. STANDARD OF THE SERVICES
6.1 SCL shall use all reasonable endeavours to obtain and maintain throughout the Operating Period QUEST accreditation, or some other similar quality accreditation in respect of at least one of the Facilities within twelve (12) months of the Effective Date and shall thereafter as soon as reasonably practicable adopt the techniques and practices used in obtaining such accreditation throughout all of the Facilities.

6.2 In addition to any more specific obligations imposed by the terms of this Agreement, it shall be the duty of SCL at all times to provide the Services to the Standards of a Reasonable and Prudent Operator.

6.3 Subject to clauses 6.4 and 6.5, SCL shall recognise the Facilities opening hours, the levels of charges and fees, and the discount and other concessionary entitlements (including the applicable eligibility criteria) applied by the Council for the use of the Facilities, such hours, charges, fees and entitlements applicable as at the Effective Date being set out in Schedules 9 and 10 respectively.  

6.4 SCL will consult with the Council and obtain the Council’s or the Council Representative’s, as the case may be, written consent (not to be unreasonably delayed) before making any amendment to any discount and other concessionary entitlements (including the applicable eligibility criteria) or any fees and charges. 

6.5 Either party shall, pursuant to the Change Control Procedure, be entitled to propose to the other a change to the opening or operating times at any of the Facilities or discount and other concessionary entitlements (including the applicable eligibility criteria) set out in Schedule 8 Part 2.

6.6 SCL shall participate in regular benchmarking and any other such companion exercises with other providers of services similar to the Services as shall be reasonably required by the Council at any time during the Operating Period.

7. TRANSFER OF UNDERTAKINGS
7.1 SCL acknowledges that pursuant to the Transfer of Undertakings Protection of Employment) Regulations 1981 (the “Regulations”) at the Effective Date SCL will become the employer of the Transferring Employees and SCL agrees that from the Effective Date it will employ the Transferring Employees with service continuous with that with the Council and on the terms and conditions of employment which applied to them immediately before the Effective Date.  For the avoidance of doubt ‘terms and conditions of employment’ shall include any policies and procedures and trade union recognition arrangements applicable to the Transferring Employees.

7.2 SCL shall ensure that the Transferring Employees are afforded comparable pension rights by obtaining “admitted body” status under the provisions of the Local Government Pension Scheme (Amendment etc) Regulations 1999.

7.3 SCL shall ensure that for the duration of this Agreement that any individuals other than the Transfering Employees who are engaged to perform the services will be engaged on terms and conditions of employment and rates of pay which are overall, no less favourable than those of any Transferring Employee holding the same or a similar position, provided that this obligation will not require SCL to offer such individuals membership of the local government pension scheme.  In respect of pension benefits for any individuals other than the Transferring Employees who are engaged to perform the Services SCL shall offer membership of a pension arrangement as required by the Code of Practice on Workforce Matters in Local Authority Service Contracts (Workforce Matters under Best Value) issued by the Office of the Deputy Prime Minister in February 2003. 

7.4 The Council shall indemnify SCL fully and keep SCL indemnified and hold it harmless at all times from and against all actions, claims, liabilities, expenses, legal remedies, compensation, Court or Tribunal orders, penalties, fines, awards, costs (excluding legal expenses) arising from or relating to any claim against SCL by or in respect of (including a claim by any trade union in respect of) any of the Transferring Employees or in respect of any employees of the Council who are not Transferring Employees (including employees of a party nominated by the Council to undertake the Services) but whose contracts of employment may be transferred to SCL as a result of the operation of the Regulations at the Effective Date in relation to the provision of the Services, arising from any act or omission by the Council (or any party nominated by the Council to undertake the Services) or any other event or matter occurring or arising prior to the Effective Date including without limitation any such liability for or arising from:

7.4.1 any unfair dismissal basic, compensatory or additional award by an Employment Tribunal;

7.4.2 any failure by the Council to comply with its obligations under the Regulations to consult with and provide information to the Transferring Employees in relation to the transfer of their employment to SCL under this Contract ;

7.4.3 any damages for race, sex and disability discrimination;

7.4.4 any statutory redundancy pay awarded by an Employment Tribunal;

7.4.5 any protective award or liability under Sections 189 and 190 of the Trade Union and Labour Relations (Consolidation) Act 1992;

7.4.6 any award made for unlawful deduction of wages under Part II of the Employment Rights Act 1996;

7.4.7 any contract of employment between the Council and any former employee of the Council (or any employee of a party nominated by the Council to undertake the Services) which contract terminated prior to the Effective Date.

7.4.8 any personal injury or death occurring prior to the Effective Date.

7.5 All salaries, bonuses and other emoluments including holiday pay, tax and national insurance contributions and contributions to retirement benefit schemes relating to the Transferring Employees shall be borne by the Council up to the Effective Date and by SCL from and including the Effective Date. In relation to entitlements to holiday pay for the Transferring Employees, the following shall apply:

7.5.1 the Transferring Employees’ entitlement to holiday pay shall be apportioned proportionately between the periods of the current holiday year prior to and after the Effective Date;

7.5.2 where a Transferring Employee has taken more than his/her proportionate holiday prior to the Effective Date, SCL shall pay to the Council a sum equal to the cost to the Council of paying for the number of days holiday taken by the Transferring Employee in excess of his/her proportionate entitlement;

7.5.3 where a Transferring Employee has taken less than his/her proportionate holiday prior to the Effective Date, the Council shall pay to SCL a sum equal to the cost to SCL of paying for the number of days holiday by which the actual number of days holiday taken is less that the Transferring Employee’s proportionate holiday entitlement at the Effective Date.

7.6 If by operation of law the contracts of employment of any employees of the Council (or of any party nominated by the Council to provide the Services prior to the Effective Date) who are not Transferring Employees shall be transferred to SCL as a result of the operation of the Regulations at the Effective Date in relation to the provision of the Services, the Council shall pay by way of an adjustment to the Management Charges on a continuing basis an amount equal to the cost to SCL of employing those persons from the Effective Date.

7.7 The Council warrants that where applicable it has complied with Regulation 10 of the Regulations and will indemnify SCL against any compensation for which SCL may become liable as a result of any breach thereof by the Council.  For the avoidance of any doubt, the Council will not be liable for any compensation awarded by virtue of a failure by SCL to provide all relevant information which it is required to provide the Council for the purposes of consultation in accordance with the Regulations.

7.8 SCL warrants that where applicable it has provided to the Council all relevant information which they are required to provide the Council for the purposes of consultation in accordance with the Regulations and will indemnify the Council against any compensation for which the Council may become liable as a result of any breach thereof by SCL.

7.9 SCL shall give the Council such assistance as the Council may reasonably require to contest (at the Council’s expense) any claim brought by a Transferring Employee or any other employee to which the indemnities in clauses 7.2, 7.4 and 7.6 apply.

7.10 The Council shall not be liable for any claim under the indemnities in clauses 7.2, 7.4 and 7.6 above unless:

7.10.1 the Council has received written notice from SCL giving reasonable details of such claim and, if practicable SCL’ estimate of the amount involved, on or before 12 months from the Effective Date; and 

7.10.2 the aggregate amount of all such claims under these indemnities exceeds £1,000. 

7.11 SCL shall indemnify the Council fully and keep the Council indemnified and hold it harmless at all times from and against all actions, claims, liabilities, expenses, legal remedies, compensation, Court or Tribunal orders, penalties, fines, awards, costs (excluding legal expenses) arising from or relating to any claim against the Council by or in respect of (including a claim by any trade union in respect of) any of the Transferring Employees arising from any event or matter occurring or arising after the Effective Date. 

7.12 The Council and SCL shall at all times take all reasonable steps to minimise any loss for which the relevant party is entitled to bring a claim against the other pursuant to the indemnities given in this clause 7, which shall include any obligation to exhaust any entitlement to reimbursement from any third party in respect of such loss and, any such indemnity shall not extend to losses which could have been reduced or avoided by the beneficiary of such indemnity complying with the provision of this clause.

7.13 If, after the Effective Date the Services are subsequently transferred from SCL to the Council (or a party nominated by the Council to undertake the Services) the Council acknowledges that all the employees wholly or mainly engaged in connection with the Services immediately prior to the date of the said transfer will become employees of the Council (or the party nominated by the Council to undertake the work) on the same terms and conditions of employment as those enjoyed by such individuals immediately prior to the said transfer.

7.14 SCL undertakes that it will use all reasonable endeavours, upon prior written request by the Council, within the period of six months prior to the termination of this Contract provide full and accurate information in relation to each employee employed by SCL to carry out the Services to allow the Council to comply with its obligations under the Regulations.  In the event that the Transfer Regulations (or any successor regulations) apply on the date of termination of this Contract (“Termination Date”) such that the contracts of employment of the employees who are wholly or substantially engaged in the provision of the Services, or any of them, shall be transferred from SCL to the Council or to any third party engaged by the Council to perform the Services or any service equivalent to the Services SCL shall indemnify the Council and keep the Council fully and effectively indemnified from and against all claims in respect of employment (including, but not limited to, claims in respect of salaries, wages, taxes, insurances, benefits and claims for wrongful dismissal, unfair dismissal and/or redundancy and unlawful discrimination) (“Employment Claims”) which the Council may suffer or incur as a result directly or indirectly of any claim made by any employee of SCL in respect of or in any way relating to any period prior to the Termination Date save where, and to the extent that, any such claim relates to or is attributable to any act, omission or default of the Council or failure on the part of the Council to comply with the Transfer Regulations.

7.15 In the event that as a result of any direction or requirement of the Council in connection with the provision of the Services the contract of employment of any of the Transferring Employees is terminated by reason of redundancy the Council shall pay to SCL that proportion of the redundancy entitlement (including any statutory and contractual entitlement) of any such person which is attributable to service prior to the Effective Date.

7.16 The Council shall pay by way of an adjustment to the Management Charges on a continuing basis an amount equal to the additional cost to SCL of employing the Transferring Employees which results from the job evaluation exercise currently in progress.

8. STAFF

8.1 SCL acknowledges that the Council has a strong commitment to equal opportunities and in providing the Services under this Agreement SCL shall operate equal opportunity policies and procedures in all aspects of its work, including the Equal Opportunity Policy.  By implementing these policies and procedures SCL shall ensure that it does not in any way discriminate against any person or other organisation on the grounds of race, ethnic origin, disability, nationality, gender, sexuality, age, class, appearance, religion, responsibility for dependants, unrelated criminal activities, being HIV positive or having AIDS, or any other matter which causes a person to be treated with injustice.

8.2 SCL shall follow the best professional practice in relation to equal opportunities and in particular, but without limitation, shall comply with:

8.2.1 all relevant Legislation as well as statutory and other official guidance and codes of practice; and

8.2.2 the Council’s own equal opportunities policies as the same may be adopted and amended from time to time including the Equal Opportunity Policy or such similar policies as SCL shall develop from time to time as are agreed with the Council.

8.3 SCL’s Equal Opportunity Policy forms Schedule 12.  The application of this policy must demonstrate how SCL:

8.3.1 employs and recruits staff;

8.3.2 deals with board membership and other issues arising from its constitution;

8.3.3 handles racial disputes, harassment issues and promotes racial harmony;

8.3.4 commissions contractors, consultants and agents; and

8.3.5 implements the Delivery Plan.

8.4 SCL shall provide such information as the Council may reasonably request for the purpose of assessing SCL’s compliance with the provisions of clauses 8.1 to 8.3, inclusive.

8.5 It shall be the duty of SCL to ensure that it has at all times a sufficient reserve of competent staff available to provide the Services in accordance with the provisions of the Agreement in accordance with the Delivery Plan and the NOP’s.

8.6 SCL shall employ in and about the provision of the Services only such persons as possess suitable qualifications, skills and experience so that the Services can be carried out in a safe and competent manner.

8.7 SCL shall ensure that every person employed by it in and about the provision of the Services are properly and sufficiently instructed and supervised and trained with regard to the provision of the Services and in particular that each person so employed is made aware of:

8.7.1 all tasks that that person has to perform;

8.7.2 all relevant policies (including without limitation the Equal Opportunity Policy), rules, procedures, codes of conduct and standards of the Council as which are agreed with SCL from time to time ;

8.7.3 all relevant Council Guidelines;

8.7.4 all relevant rules and procedures concerning health and safety at work; and

8.7.5 all relevant policies, rules, procedures and standards (including the relevant parts of the Delivery Plan and the NOP’s) of SCL;

and SCL shall ensure that all persons employed by them shall comply with SCL’s  and the Council’s Employees Codes of Conduct applicable from time to time.

8.8 The Council Representative may on reasonable grounds and at all times acting reasonably request that SCL remove from work in or about the provision of the Services any person employed by SCL where the Council Representative reasonably suspects any breach of the provisions of clause 8.15 or clause 51.

8.9 SCL shall provide such special clothing or footwear for their staff as they deem appropriate where the nature or the place of any duties make the wearing of such items necessary or appropriate for health and safety reasons.

8.10 The schedule of NOP's in respect of each Facility shall be available for inspection at any time by the Council Representative and for SCL’s staff at the relevant Facility.

8.11 SCL shall maintain an accidents and incidents record at each Facility in accordance with the Reporting of Injuries, Diseases and Dangerous Occurrences Regulations 1995 ("RIDDOR") and shall inform the Council Representative as soon as reasonably practicable where serious injuries to either users of any of the Facilities or staff occur.

8.12 SCL shall provide and shall ensure that its staff wear at all times, when engaged in the provision of the Services, such identification (including photographic identification, where appropriate) as may be specified by the Council and shall ensure that when reasonably requested by do so, any staff of SCL shall while engaged in the provision of the Services at any Facility, disclose their identity status as staff of SCL.

8.13 SCL and their staff shall not solicit any gratuity, tip or monies other than the bona fide charges approved by the Council and the provisions of clause 51 shall be complied with and SCL shall make all staff aware of the same at all times during the Operating Period.

8.14 Save as aforesaid, SCL shall be entirely responsible for the employment and conditions of service of SCL’s own staff.

8.15 In the event that the Council requires the use of any of SCL’s staff in connection with any Council run or promoted event then SCL agrees to make available to the Council such staff who have the necessary skills to meet the Council’s needs [as SCL are reasonably able to make available, given its other commitments under this Agreement.]  The terms of such arrangement shall be discussed and agreed between the parties in greater detail in advance of the event taking place.  The Council agrees, in any event, that it shall reimburse SCL for any reasonable costs incurred by SCL in making such staff available within [thirty (30) days] of the production by SCL to the Council of accounts demonstrating such costs together with an appropriate [VAT] invoice.

8.16 If, owing to the nature of the Services, employees of SCL are exempt from the provisions of Section 4(2) of the Rehabilitation of Offenders Act 1974, by virtue of the Rehabilitation of Offenders Act 1974 (Exemptions) Order 1975, or any such updated Act and/or Order then SCL shall ensure that all staff engaged in the provision of the Services shall provide information to SCL in accordance with the said Act and Order about convictions which would otherwise be spent under the provision of the said Act. SCL shall, upon request, disclose to the Council Representative the names and addresses and sufficient information in respect of all relevant staff and SCL shall ensure that all proper checks are made including, without limitation, obtaining clearance in all cases  prior to the commencement of employment or engagement in respect of all staff of SCL who will or may come into unsupervised contact with children and the [vulnerable] in the provision of the Services, by the Criminal Records Bureau and, as appropriate, all convictions of their staff engaged in and about the provision of the Services. 

8.17 The Council may, following use of the procedure set out in clause 8.16, or otherwise at any time, notify SCL that it considers any specific member of staff of SCL (or any officer of SCL, not being a member of staff) or a Permitted Sub-Contractor to be unsuitable in connection with the provision of the Services at any of the Facilities. The Council shall provide SCL (or any officer of SCL, not being an employee) with its reasons for giving such notification to the extent that it is able to do so without breaching any law or any duty of confidence, and the Council will act reasonably and proportionately in giving such notification.  Upon receipt of such notification, SCL (or any officer of SCL, not being an employee) shall forthwith consider the substance of such notification and shall immediately investigate the background reasons given by the Council (if any).

8.18 If as a result of SCL’s investigation pursuant to Clause 8.17:

8.18.1 SCL consider it appropriate and necessary, acting reasonably and in the best interests of the provision of the Services hereunder and the users of the Facilities at all times, SCL shall instigate disciplinary proceedings against the member(s) of staff being the subject of the investigation or take steps to remove the member(s) of staff from the provision of the Services at the relevant Facilities (in each case in accordance with their established procedures); or

8.18.2 SCL consider it inappropriate or otherwise unnecessary, acting reasonably and in the best interests of the provision of the Services hereunder and the users of the Facilities at all times, to instigate disciplinary proceedings or to take steps to remove the member(s) of staff from the provision of the Services at the relevant Facilities, then subject to its duties of confidentiality and data protection it shall inform the Council of their findings and their opinion.

8.19 If as a result of any disciplinary proceedings SCL bring against the member(s) of staff being the subject of the proceedings pursuant to Clause 8.18.1:

8.19.1 SCL consider they have reasonable grounds, after having taken legal advice, to dismiss the member(s) of staff in question or to remove the member(s) of staff from the provision of the Services at the relevant Facilities, then they shall do all that it is lawful to do to dismiss such member(s) of staff or remove the member(s) of staff from the provision of the Services at the relevant Facilities; or

8.19.2 SCL consider they have no grounds, after taking legal advice, to dismiss the member(s) of staff in question or to remove them from the provision of the Services at the relevant Facilities, then subject to its duties of confidentiality and data protection they shall inform the Council of their findings.

8.20 Where, contrary to the findings of SCL pursuant to the provisions of clauses 8.18.2 and/or 8.19.2, the Council requires that any such member(s) of staff be dismissed summarily then SCL shall do all that it is lawful for them to do to summarily dismiss the member(s) of staff in question, and the Council shall indemnify and keep SCL indemnified against all costs (including legal costs and any awards which may be made against SCL and in favour of the member(s) of staff incurred by SCL in carrying out the wishes of the Council.

9. CONTROL AND SUPERVISION

9.1 SCL shall appoint a senior person who shall be the Chief Executive Officer of SCL.  Such appointment or any further appointment shall be subject to the approval of the Council and in any event shall be subject to the provisions of clauses 8.17 to 8.20 inclusive as if they were for the purposes of these provisions a member of staff.  The Chief Executive Officer shall not be replaced without the prior written approval of the Council, such approval not to be unreasonably withheld or delayed.  

9.2 SCL shall, prior to the Effective Date, designate an appropriately qualified and competent person to be the Contract Manager as whose details are set out in Schedule 2 Part 3.  For the avoidance of doubt, such appointment is not required to be an external appointment.

9.3 The Contract Manager or, where appropriate, his deputy (as hereinafter mentioned) shall be the duly authorised representative of SCL for all purposes connected with this Agreement. Any notice, information, instruction or other communication given or made to the Contract Manager (or where appropriate his deputy) shall be deemed to have been given or made to SCL.

9.4 SCL shall forthwith give notice in writing to the Council Representative of the identity of the person appointed Contract Manager and of any subsequent appointment, subject to the provisions of clause 9.1.  Until notice of a subsequent appointment shall have been given, the Council shall be entitled to treat as Contract Manager the person last notified to the Council Representative as being the Contract Manager.

9.5 SCL shall ensure that the Contract Manager or a competent deputy duly authorised to act on his behalf is available to the Council or the Council Representative, as the case may be, on prior reasonable notice.

9.6 SCL shall inform the Council Representative, in writing, of the identity of any person authorised to act for any period as deputy for the Contract Manager.

9.7 If SCL at any time becomes aware of any act or omission or proposed act or omission by the Council which prevents or hinders or may prevent or hinder SCL from providing the Services in accordance with the terms of this Agreement, the Contract Manager or his deputy shall inform the Council Representative of that fact. 

9.8 SCL shall, notwithstanding the provisions of clause 25, use all reasonable endeavours to provide a sufficient complement of supervisory staff, in addition to the Contract Manager, to ensure that SCL’s staff engaged in and about the provision of the Services at each of the Facilities are adequately supervised and properly perform their duties.

9.9 SCL shall use all reasonable endeavours to ensure that members of its staff give all reasonable assistance to the Council in the investigation of complaints, disciplinary matters involving Council staff, claims for damages and similar matters.

9.10 SCL shall use all reasonable endeavours to ensure that any agents, contractors or suppliers who may be required to enter the Facilities at SCL’s behest shall be fully aware of the following:

9.10.1 all relevant rules and procedures concerning health and safety at work; 

9.10.2 all relevant rules and procedures concerning fire risks and fire precautions; and

9.10.3 all relevant policies (including without limitation the Equal Opportunity Policy,) rules, procedures and standards of the Council as which are agreed with SCL from time to time.

9.11  Without prejudice to the provisions of clause 15.3.3, SCL shall deliver to the Council’s relevant Overview and Scrutiny Committee a  six (6) monthly report to be submitted to the Council by the date occurring two weeks after 1st April and 1st October in  each Year (save that in the first Year such report shall be submitted after 1st April) setting out such information as the Council may from time to time reasonably require in relation to the progress achieved by SCL in meeting the requirements and aspirations of this Agreement.

10. EQUIPMENT AND MATERIALS
10.1 The Council shall, subject to the provisions of clauses 8.1 and 8.2, make available to SCL all of the Equipment and Materials which are available at the Facilities on the Effective Date.  The Council grants SCL during the Operating Period the right to use the Old Equipment situated at the Facilities from the Effective Date for the purposes of providing the Services for the Operating Period.  SCL acknowledges and confirms that it acquires the right to use all Old Equipment at the Facilities in the state it is in as at the Effective Date and that the Council shall not be under any obligation whatsoever to replace or improve the condition of any such Old Equipment.  SCL further acknowledges and confirms that all Materials made available for its consumption in providing the Services hereunder are provided in an “as is” condition.

10.2 During the Operating Period SCL shall, subject to any provisions to the contrary in any of the Leases which provide such obligation is that of the Council, at all times maintain all Equipment in a safe, serviceable and clean condition and shall at all times maintain all Equipment at least to the standard recommended by the manufacturer in each case.

10.3 SCL undertakes that all New Equipment and Materials purchased or otherwise procured for use at any of the Facilities after the Effective Date and used at the Facilities shall be kept at all times in a safe, serviceable and clean condition during the Operating Period.

10.4 SCL shall only keep hazardous Materials or Equipment at the Facilities which are strictly necessary and which are to be used in connection with the provision of the Services. Such Materials or Equipment must be kept at all times under proper control and safekeeping by SCL and SCL shall use all reasonable endeavours to ensure that any and all such Materials and Equipment are properly and clearly labelled as such.

10.5 SCL shall permit the Council Representative, or his deputy to inspect with reasonable prior notice, at any reasonable time, any Equipment or Materials used or proposed to be used by SCL in or about the provision of the Services at any of the Facilities and SCL shall co-operate with the Council Representative, or his deputy, so as to facilitate the carrying out of such inspections.

10.6 Where it is found that Equipment, save in respect of any Equipment which remains the responsibility of the Council pursuant to any provision in any of the Leases, or Materials used or proposed to be used by SCL in the provision of the Services do not meet any provisions of the Delivery Plan or the NOP’s, SCL shall, at its own cost, either repair or remove such Equipment or Materials from the Facility at which it is then situated as soon as reasonably practicable. 

11. USE OF THE COUNCIL'S FACILITIES 

11.1 The Council shall grant Leases to SCL in respect of each of the Facilities as soon as reasonably practicable after the Effective Date.

11.2 Pending the grant of the Leases , with effect from the Effective Date, the Council shall permit SCL, their staff, agents and Permitted Subcontractors, as licensee only, to enter the Facilities to the extent reasonably necessary for or in anticipation of the observance and performance of any of the obligations of SCL under this Agreement.  In such intervening period, prior to the grant of the Leases, the Council, as licensors, shall remain solely responsible for the external and structural maintenance of each of the Facilities in accordance with the provisions of Clause 16.1 as if the Leases had been granted [is any additional “NNDR” wording required?].

11.3 Without prejudice to the terms of the Leases, SCL shall use the Facilities only in connection with the provision of the Services or ancillary leisure and recreational services as set out in the Delivery Plan and shall ensure that SCL’s staff use and permit the use of each of the Facilities only for those purposes, provided always that SCL shall consult the Council in advance with regard to any activities which might be reasonably likely to cause offence to a substantial proportion of the public.

11.4 Without prejudice to the terms of the Leases, SCL shall ensure that only users and spectators at the Facilities, their own staff, persons making deliveries, suppliers and contractors at the Facilities in connection with the provision of the Services have access to or the use of any part of the Facilities.  

11.5 Without prejudice to the terms of the Leases and the provisions of clause 52, SCL shall at all times permit the Council Representative, upon reasonable prior notice, to inspect any of the  Facilities.

11.6 SCL shall permit the Council to use any of the Facilities at any time in the event of a declaration of a civil emergency by the Council and SCL shall give all necessary assistance including the provision of staff to the Council in arranging emergency use in accordance with the Council’s Major Incident Plan.
11.7 Without prejudice to the provisions of Clause 11.6 SCL shall, upon the occurrence of a civil emergency and at the request of the Council use all reasonable endeavours to provide the following services under the control and direction of the Council’s Emergency Planning Officer or their designated representative:
11.7.1 to make provision for persons made homeless as a result of such an emergency and evacuees and to supervise and co-ordinate the efforts to secure temporary accommodation for the same including the use of any of the Facilities and in addition SCL shall so far as reasonably possible assist in the equipping of such places for use of temporary accommodation;
11.7.2 to liaise with the Council and such other organisations as the Council shall decide in order to co-ordinate action in dealing with homeless persons and evacuees;
11.7.3 whenever so requested by the Council to arrange for the provision of temporary accommodation for homeless persons and/or evacuees at any of the Facilities;
11.7.4 to manage the temporary accommodation at any of the Facilities secured pursuant to these provisions for so long as the state of emergency lasts;
11.7.5 to produce accounts to the Council itemising its reasonable costs incurred in the provision of the services supplied pursuant to the provisions of clauses 11.6 and 11.7 at any of the Facilities such costs to be agreed between the parties (and thereupon treated as a Variation of the Delivery Plan) and in default of such agreement the matter shall be referred for determination pursuant to the provisions of clause 59.
11.7.6 At the request of the Council SCL will attend such training sessions and/or exercises as may be specified by the Council and the number of SCL’s employees who shall be required so to attend shall be agreed between the Council and SCL and in default of agreement the Council shall specify the number of SCL’s staff required to attend.
11.8 In the event that the Council requires the use of any Facility in connection with any local, general and/or European elections, the Council may instruct SCL, at the reasonable cost of the Council to use its reasonable endeavours to provide additional or alternative services at the required Facility or Facilities, as the case may be, as and when required.  In these circumstances, the Council shall give SCL notice of its requirements for using any Facility and for additional or alternative services to be provided within good time of the relevant event taking place.
12. THIRD PARTY CONTRACTS

12.1 Subject always to the Council being able to obtain all necessary third party licences, consents and permissions, the Council undertakes to use all reasonable endeavours either:

12.1.1 to procure at its own cost the assignment or novation, as the case may be, to SCL of the Third Party Contracts with effect from the Effective Date; or

12.1.2 to procure goods and services under the Third Party Contracts on behalf of and at the request of SCL, subject to SCL undertaking to pay to the Council the costs incurred by the Council in procuring such goods and services.

12.2 SCL will, if so requested by the Council, and at the Council's cost, provide reasonable assistance to the Council to seek such licences, consents and permissions necessary for the assignment, sub-letting or novation to SCL of the Third Party Contracts.  The Council and SCL undertake to each other to comply with the terms of all licences, consents and permissions given in respect of the assignment or novation of the Third Party Contracts.

12.3 After the Effective Date:-

12.3.1 unless and until any Third Party Contracts are novated or assigned the Council will hold the benefit of such Third Party Contracts on trust for SCL absolutely and will account to SCL for any sums or any other benefits received by the Council in relation thereto;

12.3.2 SCL will, as the Council's agent, perform all the obligations of the Council in the Third Party Contracts relating to the period after the Effective Date, including the meeting of ongoing costs in respect thereof strictly in accordance with their respective terms; and

12.3.3 unless and until any Third Party Contracts are novated or assigned, or consent is obtained, the Council will act in accordance with the reasonable directions of SCL in all matters relating to such Third Party Contracts for so long as the Council is required and authorised so to do by SCL.

12.4 To the extent that the Council is unable to procure the assignment or novation to SCL of any Third Party Contract, then the parties agree to use all reasonable endeavours to obtain the financing or provision of the goods and/or services, as the case may be, by an alternative means as quickly as is reasonably practicable, subject always to the alternative financing or supply being suitable for the provision of the Services in accordance with this Agreement.

12.5 The Council warrants that, to the best of its knowledge and belief:

12.5.1 true and complete copies of the Third Party Contracts have been supplied to SCL; 

12.5.2 there has been no breach of the Third Party Contracts prior to the Effective Date; and

12.5.3 there are no claims of any sort in relation to any of the Third Party Contracts.]

13. ENTERTAINMENT LICENCES

13.1 SCL will, [at the Council’s cost,] [procure the transfer of][arrange for applications to be made for] the entertainment licences in respect of [detail to be inserted] from the name of the Council to the extent that such [transfers][applications] are required to enable SCL to provide the Services in accordance with all relevant standards hereunder at that Facility.

13.2 Until such time as [the transfers of the] entertainment licences [takes place] [have been applied for and obtained in the name of SCL] SCL shall at all times use all reasonable endeavours to comply with the provisions of such licences.

14. MANAGEMENT CHARGES
14.1 The Council shall pay SCL the Management Charges for the provision of the Services during each Year of the Operating Period commencing on the Effective Date, such Management Charges for each Year shall be as set out in Schedule 4 Part 1 and shall be payable six monthly in advance in the first Year and thereafter quarterly in advance as set out in Schedule 4 Part 1. 

14.2 For each Year during the Operating Period SCL shall be entitled to retain the total Income (if any) received during that Year at each of the Facilities.  Insofar as in any Year there is a surplus (ie trading incomes (together with any other amounts including the Management Charges) exceed all overheads for that Year) in SCL’s audited accounts, SCL, in accordance with SCL’s constitution, shall reinvest such surplus into the provision of the Services for the following and subsequent Years during the Operating Period in consultation with the Council and in accordance with the Delivery Plan and the Sport & Health Strategies.  

14.3 The Council shall make a payment to SCL which represents, as at the Effective Date, a pro-rated proportion of all pre-paid annual memberships or usage or hiring fees in respect of the facilities at the Facilities which relate to any period after the Effective Date.  Such amount shall be invoiced by SCL on the Effective Date or as soon as reasonably practicable thereafter, and be paid by the Council within thirty (30) days of the date of receipt of the invoice. For the avoidance of doubt such payment shall not serve to reduce the Management Charges in any way (and shall be treated as Income).

14.4 The only sums payable by the Council for the provision of the Services and the Facilities shall be the sums specified in clause 14.1 and 14.3 as otherwise expressly identified and set out in the Agreement. All other costs, charges, fees and expenses of whatever kind for or arising out of or in connection with the provision of the Services (including without limitation all utilities but excluding premiums for the insurance of buildings and plant) shall be paid by SCL.

14.5 If, for any reason, this Agreement comes to an end or is terminated otherwise than at the end of a quarterly instalment period, the sum payable by the Council under clause 14.1 in respect of the partly completed month shall be duly apportioned as at the date the Agreement comes to an end or is terminated and the proper proportion paid in accordance with the terms hereof.

14.6 SCL shall submit an invoice at the Effective Date and thereafter at the beginning of each quarter to the Council Representative and the Council shall pay such amount as may properly be due to SCL under the terms of this Agreement by BACS within  thirty (30) working days of the date of the relevant invoice.

14.7 The following provisions shall apply with respect to the payment of Value Added Tax (“VAT”): 

14.7.1 Sums payable to SCL pursuant to this Agreement are exclusive of VAT
.

14.7.2 The Council shall pay to SCL any VAT properly chargeable on the supply of the Services by SCL as principal at the appropriate rate. SCL shall calculate the amount of VAT due (if any) and shall so certify pursuant to the relevant VAT conditions prevailing at the relevant time.

15. BEST VALUE

Duty of Best Value

15.1 SCL acknowledges that the Council is subject to the Best Value Duty and / or any other inspection regimes which may apply from time to time.

15.2 SCL shall, throughout the Operating Period be subject to the Best Value Duty in the same way as if they were the Council and, without prejudice to the generality of the foregoing, shall comply with the best value performance indicators and benchmarking requirements of the Council from time to time.

15.3 In discharging the Best Value Duty SCL shall comply with the provisions of this clause 15 and shall undertake or refrain from undertaking such actions as the Council shall reasonably request to enable the Council to comply with the Best Value Duty including:
15.3.1 actively promoting, supporting and assisting the Council in meeting its Best Value Duty in respect of the Services including the Council conducting Best Value Reviews on Best Value Review Dates and preparing Best Value Performance Plans;

15.3.2 complying with all reasonable requests by the Council for assistance in preparing its Best Value Performance Plans; and

15.3.3 complying with reasonable requests for information, data or other assistance made by the Council in pursuance of its Best Value Duty including:

(i) actively promoting, supporting and assisting the Council in meeting its Best Value Duty in respect of the Services including the Council conducting Best Value Reviews and preparing Best Value Performance Plans;

(ii) complying with all reasonable requests by the Council for assistance in preparing its Best Value Performance Plans; and

(iii) complying with reasonable requests for information, data or other assistance made by the Council in pursuance of its Best Value Duty including:

(a) to facilitate the inspection of the Council’s compliance with its Best Value Duty pursuant to Part 1 of the 1999 Act;

(b) to assist the Council in relation to any action taken by the Secretary of State under Section 15 of the 1999 Act;

(c) to enable the Council to comply with the Publication of Information Direction 1999 (England) and the Freedom of Information Act 2000; and

(iv) complying with all reasonable requests by the Council to procure the attendance of specific members of staff at any meetings of the Council at which the Agreement is to be discussed.

Quality of Life Survey

15.4 SCL shall, on each Quality of Life Survey Date, undertake, or procure the undertaking of, a Quality of Life Survey the content of which shall reflect the following principles and the purpose of which shall include:

15.4.1 assessing the level of satisfaction with the Services and Facilities among users and other potential users (including the way in which the Services are provided, performed and delivered) and, in particular, with the quality, efficiency and effectiveness of the Services;

15.4.2 assisting in the preparation of a Services Improvement Plan (where necessary);

15.4.3 monitoring the compliance by SCL with the Delivery Plan; and

15.4.4 assisting the Council in the preparation of its Best Value Performance Plans.

15.5 The Quality of Life Survey shall be undertaken by means of distributing to users of the Facilities within ten (10) days of each Quality of Life Survey Date a questionnaire or other survey method as agreed between the parties in a form to be agreed with the Council.

15.6 The content of the questionnaire or the material to be used for any other survey method referred to in clause 15.5 and the method of undertaking the Quality of Life Survey shall comply with all applicable Legislation.

15.7 The Council shall provide reasonable assistance and information (subject to compliance with all Legislation) to SCL to enable SCL to undertake the Quality of Life Survey.

15.8 Within 30 days of each Quality of Life Survey Date, SCL shall prepare a summary of the results of the Quality of Life Survey in such form as the Council shall reasonably require and promptly upon a written request from the Council provide such further details (including copies of all returned questionnaires) as the Council shall reasonably require.

15.9 If, in the Council’s reasonable opinion:

15.9.1 the Quality of Life Survey discloses that the performance of the Services (or any part) may be improved having regard to the Best Value Duty; or

15.9.2 SCL have not complied with the best value performance indicators and benchmarking requirements of the Council from time to time.

then the Council may serve a written notice upon SCL (“the Service Improvement Notice”) stating the nature of the improvements to the performance of the Services (or the relevant part) which the Council desires.

15.10 SCL shall, within 30 days of the date of receipt of a Service Improvement Notice, provide the Council with the “Services Improvement Plan” containing SCL’s proposals to achieve the improvement of the Services (or the relevant part) in accordance with the Service Improvement Notice.

15.11 As soon as reasonably practicable after the Council receives the Services Improvement Plan the parties shall discuss and agree the issues set out in it.  In such discussions the Council may modify the Service Improvement Notice, in which case SCL shall, as soon as practicable, notify the Council of any consequential changes to the Services Improvement Plan.

15.12 If the parties cannot agree on the contents of the Services Improvement Plan then the dispute will be determined in accordance with clause 59;

15.13 As soon as practicable after the content of the Services Improvement Plan has been agreed or otherwise determined pursuant to clause 59 the Council shall:

15.13.1 confirm in writing the Services Improvement Plan; or

15.13.2 withdraw the Service Improvement Notice.

15.14 If the Council does not confirm the Services Improvement Plan within 20 days of the Services Improvement Plan having been agreed in accordance with clause 15.11 or determined in accordance with clause 15.12 then the Service Improvement Notice shall be deemed to have been withdrawn.

16. SECURITY AND CLEANING 
16.1 SCL shall be responsible for the security of all Facilities, Materials and Equipment used by SCL in or about the provision of the Services or otherwise belonging to SCL or SCL’s staff at the Facilities in accordance with the Delivery Plans and any NOP’s.

16.2 SCL shall, where necessary, and as instructed, operate the Council's burglar and fire alarms at each of the Facilities. Keys for gaining access to any of the Facilities will be provided as necessary by SCL and SCL shall keep a record of the distribution of all keys relating to any part of any of the Facilities.

16.3 The Council shall hand the Facilities over to SCL in a reasonable state of cleanliness and repair and in a state which is consistent with SCL’s requirement to provide the Services at each of the Facilities.

16.4 SCL shall during the Operating Period make arrangements for the cleaning of each of the Facility interiors on a regular timetabled basis in accordance with the relevant provisions of each Lease.

17. QUALITY CONTROL/AUDIT/REPORTING
Quality Control

17.1 SCL shall, in accordance with the provisions of clause 6, operate a system of quality control, including applying for and maintaining a Quality Standard to ensure that the standards set out in this Agreement are properly maintained in connection with the provision of the Services. The quality control systems maintained by SCL shall supplement any monitoring that may be instituted by the Council (if any) at any time during the Operating Period.

Audit

17.2 SCL shall keep full and accurate records and books of account relating to the performance of the Services and all their activities and obligations under this Agreement.  SCL shall provide the Council each Year with a set of audited accounts as soon as reasonably practicable after the same have been filed with the relevant authority.

17.3 SCL shall permit the Council and/or its authorised representatives (including its own Internal Audit Service and/or such external consultant the Council requires (“the Auditors”)) at the Council’s cost, on reasonable prior written notice, during normal office hours full and free access to inspect the records and books of account which they are under an obligation to keep pursuant to the provisions of clause 17.2.

Reporting

17.4 Without prejudice to clause 9.12 and 15 SCL shall develop a system of regular meetings with the Council for the purpose of reporting its performance of its obligations under the Agreement, including (without limitation):

17.4.1 its compliance with and actions taken in respect of all matters set out in the Delivery Plan; and 

17.4.2 its compliance with and actions taken in respect of the Strategies and the Sport & Health Strategies respectively.

17.5 Without prejudice to the other provisions of this Agreement SCL shall provide all relevant information which may be required by the Council in order that the Council shall be able to act fairly, properly and in accordance with its statutory obligations in connection with the provision of the Services or the future provision of the same or any similar services and also to deal with investigations or inquiries by the Audit Commission, the Ombudsman and similar persons or bodies.  The Council may make a request for any such information at any reasonable time and SCL shall comply with that request as soon as possible.
17.6 Subject to clause 17.5 SCL shall consult as often as may be reasonably necessary with the Council Representative or with such other member of the Council’s retained staff as the Council Representative may specify from time to time to ensure that the Services are provided and continue to be provided in a continuous and efficient manner and in accordance with the provisions of this Agreement.
17.7 The Contract Manager and the Council Representative shall at a mutually convenient time and location attend the following meetings to be arranged with effect from the Effective Date:
17.7.1 at least once a month, or as otherwise agreed between the parties,  to discuss operational issues which shall include the following items;

17.7.1.1 the manner and extent of SCL’s provision of the Services pursuant to this Agreement and the Delivery Plan;

17.7.1.2 financial and budgetary issues including the Business Plan; and

17.7.1.3 any other relevant issues which may arise from time to time;
subject to the Council’s right reasonably to vary the number of such meetings by providing SCL with reasonable prior notice thereof.
17.8 SCL shall observe and comply with any reasonable and appropriate instructions or directions given or made by the Council Representative so as to help ensure the proper performance of the Services in accordance with the Delivery Plan and all such instructions or directions shall be confirmed in writing by the Council Representative before the end of the working day which follows the issue of such instructions or directions.
17.9 SCL shall inform the Council Representative immediately by telephone or email (and shall confirm in writing as soon as reasonably practicable following such call or email) of any or all of the following matters:

17.9.1 any failure by the Council or its employees or agents or other persons providing services to the Council to meet its obligations under this Agreement;

17.9.2 any acts or omissions by the Council or such other persons as are referred to in clause 17.9.1 which prevent or hinder or are likely to prevent or hinder SCL from complying with its obligations under this Agreement; and/or

17.9.3 any points of contention or other difficulties with any local users or user groups or comparable organisations, which might prevent or hinder SCL from complying with its obligations under this Agreement. 
17.10 SCL shall co-operate with all relevant Council departments to enable them to better perform their functions and duties either by means of the provision of information or by such other appropriate means as do not involve additional expenditure.
17.11 SCL and the Council shall establish such mutual arrangements as may be necessary (whether by mobile telephones, email or otherwise) to ensure that the liaison arrangements stipulated in this Agreement are workable and can be achieved.
17.12 SCL shall, on being given reasonable notice, liaise with Council Members, Members of Parliament and other elected representatives as shall be reasonably required from time to time by the Council Representative.

18. FACILITIES/TEMPORARY CLOSURES/UPGRADES
18.1 Subject to the provisions of clause 11.2, during the Operating Period the Council shall be responsible for the external and structural maintenance of all buildings located at the Facilities as more particularly detailed in each of the Leases.

18.2 The Council will provide SCL with as much notice as is reasonably practicable in relation to planned maintenance to enable SCL to consider ways of minimising the effect of any planned maintenance at any of the Facilities.  

18.3 SCL shall be entitled to make suggestions to the Council at any time where the provision of any of the Services or any of the Facilities should be varied (ie incremented or deleted) such matters shall constitute a Variation and shall be dealt with in accordance with the provisions of Schedule 11.

18.4 The Council shall give the Contract Manager as much notice as is reasonably practicable before commencing repairs or planned maintenance works.

18.5 The Council’s notice shall include the following information :

18.5.1 the nature of the repairs required and Facilities to be closed; and

18.5.2 the estimated time for those repairs and closures.

18.6 Upon receipt of the Council’s notice pursuant to the provisions of clause 18.5 SCL shall prepare and give to the Council as soon as reasonably practicable a notice identifying:

18.6.1 an estimate of any loss of Income (calculated, where possible, as a daily rate);

18.6.2 an estimate of any cost savings which may result from such closure; and

18.6.3 where, in the opinion of SCL, acting reasonably, SCL believes a repair and maintenance contract ought to include provisions whereby any risk of delay is passed back to the relevant contractor by the Council.

19.  FORCE MAJEURE
19.1 Neither party shall be deemed to be in breach of this Agreement or otherwise liable to the other party in any manner whatsoever for any failure or delay in performing its obligations under this Agreement due to Force Majeure.

19.2 If a party's performance of its obligations under this Agreement is affected by Force Majeure, then:

19.2.1 it shall give written notice to the other party, specifying the nature and extent of the Force Majeure immediately on becoming aware of the Force Majeure and the parties agree that they will work together, as far as is reasonably practicable to each use all reasonable endeavours to mitigate the severity of the Force Majeure;

19.2.2 subject to the provisions of clause 19.3, the date for performance of such obligations shall be deemed suspended but only for a period equal to the delay caused by such event.

19.3 If the event of Force Majeure in question prevails in relation to a specific Facility for a continuous period in excess of three (3) months after the date on which the Force Majeure commenced, the party affected by the Force Majeure shall then be entitled to give notice in writing to the other to terminate this Agreement in relation solely to that Facility and thereafter for the remainder of the Operating Period: 

19.3.1 the term “Facility” shall be construed accordingly;

19.3.2 the Lease in respect of that particular Facility shall terminate (and if no Lease has been granted, the provisions of Clause 11.2 shall no longer apply to that Facility); and

19.3.3 the Management Charges shall be reduced pro rata to take account of such termination;

This notice to terminate must specify the termination date, which must not be less than 30 days after the date on which the notice to terminate is given.  Once a notice to terminate has been validly given, this Agreement will terminate in relation solely to that Facility upon the termination date set out in the notice.

20. CONFIDENTIALITY AND PUBLICITY
20.1 Each party undertakes:-

20.1.1 to keep confidential all information (written or oral) concerning the business and affairs of the other that it shall have obtained or received as a result of the discussions leading up to or the entering into or performance of this Contract ("the Information").  The term "Information" extends to all knowledge and information relating to the trade, business, activities, operations, organisations, finances, processes, drawings, specifications, methods of and concerning the other party (and any of its customers or suppliers);

20.1.2 to not disclose the Information in whole or in part to any other person without the other party's written consent, save to those of its employees, agents and sub-contractors involved in the provision or receipt of the Services and who have a need to know the same; and

20.1.3 to use the Information solely in connection with the provision or receipt of the Services and not for its own benefit or the benefit of any third party.

20.2 The provisions of clause 20.1 above shall not apply to the whole or any part of the Information to the extent that it is:-

20.2.1 already in the other party's possession on the date of its disclosure without breach of any obligation of confidentiality;

20.2.2 in the public domain other than as a result of a breach of this clause; or

20.2.3 independently developed by the other party without reference to or use of the Information.

20.3 For the purposes of the undertaking in clause 20.1 above, the Information shall be deemed to include all data under the care and control of either party.  Each party shall ensure compliance with the requirements of the Data Protection Act 1998 in respect of any relevant Information in its possession.

20.4 Each party undertakes to make all of its relevant employees, agents and sub-contractors aware of the confidentiality of the Information and the provisions of this clause 15 and, without limitation to the foregoing, to take all such steps as shall from time to time be necessary to ensure compliance by its employees, agents and sub-contractors with the provisions of this clause 20.

20.5 No announcement or information concerning this Agreement or any ancillary matter shall be made or released or authorised to be made or released in any advertising, publicity, promotional or other marketing activities by either of the parties (but excluding any disclosure required by legal, accounting or regulatory requirements) without the prior written consent of the other such consent not to be unreasonably withheld or delayed, provided that the prior written of the Council shall not be required in respect of any advertising materials produced by SCL in the ordinary course of the business provided further that such advertising materials do not refer to the Council.

21. ASSIGNMENT 
Neither party shall  transfer, or assign or novate this Agreement or any part thereof except by the prior written agreement of the other party, such agreement not to be unreasonably withheld or delayed, save that (in the case of the Council) the consent of SCL shall not be required in respect of any assignment or novation which results from statutory reorganisation of Local Government.

22. SUB-CONTRACTING
22.1 SCL shall not subcontract any part of the provision of the Services except to a Permitted Sub-Contractor or otherwise with the prior written agreement of the Council which, if given, shall not relieve SCL of any liability or obligation under the Agreement.  SCL shall be responsible for the acts, defaults or omissions of any subcontractor, its employees or agents in all respects as if they were the acts, defaults or neglects of SCL, its employees, or agents or sub-contractors, as the case may be.  

22.2 SCL shall be entitled to permit third parties access to Facilities to perform activities related or ancillary to the Services in accordance with the provisions of each Lease.

23. INDEMNITY AND INSURANCE
23.1 SCL shall indemnify and keep indemnified the Council against personal injury to or death of any person, loss of or damage to any Old Equipment, or loss of or damage caused to any of the Facilities, or loss or damage to any property of the Council or a third party arising out of any negligent act or omission of SCL, its employees, agents or sub-contractors and against all actions, claims, demands, proceedings, damages, costs, charges or expenses whatsoever in respect thereof or in relation thereto save where the same arises out of any act or omission of the Council, its employees, agents or sub-contractors (not, for the purposes of this clause, including SCL or any employee of SCL).

23.2 Without thereby limiting their responsibilities under this clause SCL shall take out and at all times during the Operating Period maintain insurance with a reputable insurance company against all loss of or damage to any of the Facilities, all loss of or damage to Old Equipment, injury or death of any person arising out of or in consequence of their obligations under this Agreement or otherwise, Professional Indemnity Insurance, and against all actions, claims, demands, proceedings, damages, costs, charges and expenses in respect thereof.

23.3 The insurance in respect of personal injury or death of any person arising under a contract of service with SCL and arising out of an incident occurring during the course of such persons employment shall comply with the Employer's Liability (Compulsory Insurance) Act 1969 and any amendment or statutory orders made thereunder.. SCL agrees to take out and maintain, subject only to prior agreement to the contrary at any time with the Council, throughout the Operating Period the range of insurance policies with the indemnity levels as set out in Schedule 16.  

23.4 SCL shall supply to the Council annually, within 28 days of renewal or commencement of cover, copies of all insurance policies, cover notes, premium receipts and other documents to prove compliance with the provisions of this clause.

23.5 The Council shall, subject to the provisions of clause 23.1, during the Operating Period, maintain building insurance cover in respect of all risks for which it is liable under the Agreement relating to any damage to any of the Facilities. 

23.6 The Council hereby indemnifies and shall continue to indemnify and hold harmless SCL from and against all third party actions, claims and demands (and all costs and expenses in connection therewith) in respect of any of the Third Party Contracts which have been assigned or novated to SCL pursuant to the Agreement insofar as and to the extent that the action, claim or demand in question relates to any date or period prior to the date of the relevant assignment or novation to SCL, or any date or period after the date of any assignment or novation back to the Council (or a third party) pursuant to clause 63 below.

23.7 Subject to the Council having obtained all necessary consents from third parties to enable the Third Party Contracts to be novated or assigned to SCL (SCL agreeing to provide all reasonable assistance to obtain such consents), SCL hereby indemnifies, and shall continue to indemnify and hold harmless the Council, from and against all third party actions, claims and demands (and all costs and expenses in connection therewith) in respect of any of the Third Party Contracts which have been novated or assigned to SCL pursuant to this Agreement insofar as and to the extent that the action, claim or demand in question relates to any date or period after the date of the relevant novation or assignment to SCL and prior to any further assignment or novation back to the Council (or any third party) pursuant to clause 63 below or to any period after the Effective Date and prior to the assignment or novation in question arising as a result of any act or omission of SCL.

23.8 Save as otherwise expressly provided in this Agreement, neither party shall be liable, whether in contract, negligence, breach of statutory duty, other tort or otherwise, for any indirect or consequential loss suffered by the other party as a result of this Agreement.

24. FRAUD
24.1 As soon as SCL becomes aware of or suspects any fraudulent action or malpractice in the provision of the Services or which otherwise affects it the Contract Manager shall notify the Council Representative of the same.

24.2 On receiving notification under clause 24.1 and without prejudice to SCL’s legal liability and financial responsibility the Council Representative shall assume and be given sole responsibility for investigating or arranging for the investigation of such fraudulent action or malpractice.

24.3 SCL shall afford all possible access and facilities to the Council Representative and his nominees and agents when the Council Representative carries out an investigation into any such fraudulent action or malpractice, whether the investigation arises following a notification under clause 24.1 or as a result of the Council Representative's own information.

24.4 Without prejudice to any other rights the Council may have (including but not limited to termination under clause 53) the Council Representative shall be entitled, upon reasonable notice, (except in circumstances requiring immediate intervention) to require that SCL suspend all or any stipulated further work under this Agreement if the Council Representative has reasonable grounds for believing and where such belief has been previously communicated to the Contract Manager or nominee that fraudulent activity or malpractice has taken place.
25. COMPLAINTS – PROCEDURE

25.1 SCL shall at the request of the Council Representative, in the places and in a form approved by the Council Representative, arrange for notices to be permanently displayed at all Facilities giving information as to how complaints about the provision of the Services at any of the Facilities may be made. SCL shall deal with any complaints received from whatever source in a prompt, courteous and efficient manner.

25.2 SCL shall keep a written record of all complaints received and of the action taken in relation to such complaints.  Such records shall be kept available for inspection by the Council Representative at all reasonable times.  SCL shall notify the Council Representative forthwith in writing of all formal complaints received and of all steps taken in response thereto.

25.3 Any reasonable costs incurred by the Council in responding to and dealing with any justified official complaints about SCL's performance of the Services shall be reflected in a variation to the current Management Charges provided that no detrimental variation shall occur where there has been no finding of maladministration or breach of any policies or procedures of SCL or those policies and procedures of the Council directly applicable to SCL.

25.4 SCL acknowledges and confirms that for the purposes of this clause 25 the term “complaints” includes (without limitation) suggestions from a member of the public or an elected representative as to how the Services might or should be performed as well as personal or particular concerns about any particular aspect of any of the Facilities or any member of staff.
26. LEGAL INVESTIGATIONS
26.1 SCL immediately upon becoming aware of the same shall notify the Council Representative of any accident, damage or breach of any statutory provision which affects or might reasonably be expected to affect SCL’s ability to comply with the Delivery Plan or deliver the Services in accordance with this Agreement. 

26.2 If requested to do so by the Council Representative, SCL shall provide the Council Representative with any relevant information in connection with any legal inquiry, arbitration or court proceedings in which the Council may become involved or any relevant disciplinary hearing internal to the Council and through the appropriate officers or employees shall give evidence in such inquiries or proceedings or hearings.

26.3 Should any part of the Services involve SCL in performing duties or exercising powers under some other contract it shall upon becoming aware of anything which is likely to give rise to arbitration or litigation forthwith notify the Council Representative of the existence of any such matter together with such particulars as are available.

27. AGENCY

27.1 Neither SCL nor any of its staff shall in any circumstances hold itself or themselves out as being the servant or agent of the Council otherwise than in circumstances expressly permitted by the Agreement.

27.2 Neither SCL nor its staff shall, in any circumstances, hold itself or themselves out as being authorised to enter into any contract on behalf of the Council or in any other way to bind the Council to the performance, variation, release or discharge of any obligation otherwise than in circumstances expressly permitted by the Agreement.

27.3 Neither SCL nor any of its staff shall in any circumstances hold itself or themselves out as having the power to make, vary, discharge or waive any byelaw or regulation of any kind.

28. failure to perform
No liability shall be incurred by SCL if, but only to the extent that, such liability would not have arisen if the Council had properly complied with its obligations under this Agreement.

29. PROVISION OF INFORMATION - COUNCIL

Subject always to any legally binding constraints (whether under statute or otherwise) the Council shall use its reasonable endeavours to provide SCL with such information as SCL may properly require to enable it to comply with its obligations under this Agreement.

30. INTELLECTUAL PROPERTY RIGHTS
30.1 At the expiry or earlier termination of the Agreement, SCL shall transfer to the Council or whomsoever the Council shall direct all documents, material, data and other information (in whatever form) in its possession relating to the Agreement, together with any relevant computer software processing facilities.

30.2 Any and all intellectual property rights in any matter or thing developed under this Agreement or arising from the provision of the Services by SCL (including, without prejudice to the generality of the foregoing, any software) other than intellectual property rights belonging to a third party shall belong to the Council and SCL agrees that it shall execute or cause to be executed all deeds, documents and acts required to vest such intellectual property rights in the Council.

31. RIGHT TO USE DOCUMENTS
31.1 The ownership of and an unrestricted right to use any document produced by SCL, its sub-contractors and agents for all purposes envisaged by or arising under this Agreement shall be vested in the Council unless agreed by the parties to the contrary.

31.2 At the expiry or earlier determination of the Agreement SCL shall transfer all documents, materials and other information (in whatever form) in its possession relating to the Agreement to the Council or whomsoever the Council shall direct.

32. RIGHTS AND DUTIES RESERVED

All rights, duties and powers which the Council has as a local authority or which the Council’s officers have as local authority officers are expressly reserved and in particular (but without limitation) the Council reserves the right to exercise its powers as a landlord in respect of any of its properties notwithstanding the provisions of this Agreement.

33. INTEREST ON OVERDUE PAYMENTS
Save where payment is reasonably disputed by the Council and SCL has been notified of such dispute, if and whenever any payment due by either party in accordance with this Agreement shall at any time remain unpaid for a space of thirty (30) days days next after becoming payable a further and additional sum by way of interest on the same calculated on a day-to-day basis at an annual rate of the Co-operative Bank plc  overdraft Rate in force from time to time from the date upon which such sum first became payable shall (if demanded) be accounted for (as if paid by) the defaulting party to the other party.

34. VALUE ADDED TAX

All payments by either party hereto to the other party pursuant to the terms of this Agreement shall be exclusive of any Value Added Tax chargeable in respect of the supply of goods or services for which the payment is consideration and in so far as such payments fall to be made under this Agreement such Value Added Tax shall be added to the amount thereof and paid in addition thereto upon production of a proper Value Added Tax invoice.

35. INFORMATION ABOUT EMPLOYEES

SCL shall within six months before the expiry of this Agreement or within such other period as the Council may specify in the event of an earlier termination of this Agreement either in whole or in part and upon a continuing basis provide such information as the Council may require about the terms and conditions of employment of any employees employed by SCL in connection with the provision of the Services so as to enable the Council and any third party to assess the implications (if any) of the Regulations.

36. RIGHT TO REPRESENTATION

Without prejudice to its obligations under the Regulations, SCL shall take all appropriate steps consistent with good employer practice to ensure that its employees have appropriate representation (whether through trade unions or otherwise).

37. PARTNERSHIPS

Nothing in this Agreement shall be construed as establishing or implying any partnership or joint venture between the parties hereto and save as expressly provided nothing in this Agreement shall be deemed to make SCL the agent of the Council or authorise SCL (a) to incur any expenses on behalf of the Council (b) to enter into any engagement or make any representation or warranty on behalf of the Council or (c) to commit or bind the Council in any way whatsoever without in each case obtaining the Council Representative’s prior written consent.

38. SURVIVAL OF THIS AGREEMENT
38.1 Insofar as any of the rights and powers of the Council provided for in this Agreement shall or may be exercised or exercisable after the termination or expiry of this Agreement the provisions of this Agreement conferring such rights and powers shall survive and remain in full force and effect notwithstanding such termination or expiry.

38.2 Insofar as any of the obligations of SCL provided for in this Agreement remain to be discharged after the termination or expiry of this Agreement the provisions of this Agreement imposing such obligations shall survive and remain in full force and effect notwithstanding such termination or expiry.

39. REPRESENTING THE COUNCIL IN RELATED OR PARTNERSHIP ACTIVITY

SCL will at the request of the Council Representative or in pursuit of Delivery Plan objectives work with other agencies, bodies and organisations in partnerships, forums and projects.  This might include (but not be limited to) area and other consultative forums, community safety meetings, regeneration partnerships and social services case conferences.

40. FUNCTIONS DELEGATED

The functions delegated by the Council for the purposes of this Agreement shall be those functions or activities identified in [Schedule 2] as the responsibility of SCL.

41. INSPECTIONS & MONITORING

41.1 SCL shall at all times during the provision of the Services allow the Council Representative and such persons as may from time to time be nominated by the Council Representative access to:

41.1.1 all offices and work places of SCL for the purpose of monitoring and inspecting work being performed in order to provide the Services;

41.1.2 all offices and work places of SCL for the purpose of inspecting any or all records and documents in the possession, custody or control of SCL in connection with the provision of the Services;

41.1.3 any personnel or agents of SCL for the purpose of interviewing such persons in connection with the provision of the Services;

41.1.4 technology, resources, equipment, systems, and procedures used or proposed to be used in connection with the provision of the Services.

41.2 SCL shall adopt its own Standing Orders and Financial Regulations provided it is not contrary to recommended national professional best practice, guidance or statute. 

41.3 If SCL is unable or fails to provide the Services or any part thereof in accordance with the requirements of this Agreement, the Council may, subject to the provisions of clause 52 and Schedule 5 Part 1:

41.3.1 engage a consultant to monitor the quality of the delivery of the Services and to report back to the Council on its findings; and or

41.3.2 itself provide or may employ and pay other persons to provide the Services or any part thereof and all costs incurred thereby shall (if and to the extent the Council so determines) be reflected in a variation to the then Delivery Plan.  

The Council’s rights under this Agreement shall be without prejudice to any other rights or remedies, which it may possess.

41.4 SCL shall as the Council shall require from time to time co-operate, liaise with, and co-ordinate its activities with those of any other companies or any company or sub-contractor employed directly or indirectly by the Council and shall provide the Services in harmony with and at no detriment to any other services provided by or on behalf of or to the Council.  In particular, but without limitation, SCL shall take all practicable steps to ensure that at the expiry or earlier termination of this Agreement any subsequent company or the Council’s own employees can immediately provide services to the Council on the same basis and to the same standard as set out herein.  

41.5 SCL shall not permit its interests to interfere or conflict with its duty (which SCL hereby acknowledges) or the Local Authorities (Model Code of Conduct) (England) Order 2001 adopted by the Elected members of the Council to provide the Services in the utmost good faith.

42. USE OF COMPUTER SYSTEMS AND SOFTWARE
42.1 The Council shall for a period of eighteen (18) months from the Effective Date, or such other period as agreed between the parties, permit SCL to use the Council’s Computer Systems and/or Council’s Software for the purposes of providing the Services as set out in Schedule 15 subject to such terms, conditions and stipulations as are set in Schedule 15 or as the Council may notify to SCL from time to time.

42.2 SCL shall use the Council’s Computer Systems and/or Council’s Software for the purposes of providing the Services and for the benefit of the Council and shall not under any circumstances (unless expressly authorised so to do by the Council Representative) make use of the Council’s Computer Systems and/or Council’s Software for any third person or allow any other person  to use the same.

42.3 SCL shall take all steps necessary to safeguard those parts of the Council’s Computer Systems and the Council’s Software under the control or influence of SCL against unauthorised access, tampering or systems failure.

42.4 If and to the extent that SCL wishes to use any other computer systems and/or software in the provision of the Services and to the extent that interface with the Council’s Computer Systems and/or Council’s Software is necessary, SCL shall first obtain the written consent of the Council Representative and if such consent is given it shall be a condition thereof that SCL shall:

42.4.1 ensure that such other  computer systems and/or software are compatible with the Council’s Computer Systems and/or the Council’s Software and further will have no adverse affects on the Council’s other computer systems and/or software and/or procedures;

42.4.2 ensure that any computer software it uses is properly licensed; and

42.4.3 comply with all relevant requirements of any supplier of the Council’s Computer systems and/or the Council’s Software.

42.5 If at any time during the period over which SCL is using the rights granted under this clause 42 the Council has reason so to do (including but not limited to actual or threatened interference with or damage to the Council’s Computer Systems and/or the Council’s Software) the Council shall be entitled to require that SCL cease to use the Council’s Computer Systems and/or the Council’s Software and disconnect or otherwise separate SCL’s own computer systems and/or software from the Council’s Computer Systems and/or Council’s Software.  The Council will not exercise this right without giving as much notice as reasonably practicable (save in cases of urgency) and agreeing to an appropriate Variation to the Delivery Plan in accordance with Schedule 11 to reflect the cost of providing its own computer systems and software.

42.6 SCL shall afford access to any of the computer systems, software, databases and operations used by it pursuant to this Agreement to the Council Representative and any person (including Auditors) nominated by them for all purposes connected with the subject matter of this Agreement and the Council’s own activities.

42.7 SCL shall comply with any security policy, which may from time to time be issued by the Council relating to information technology, in whatever form and of whatever nature.

42.8 On termination of this Agreement by expiry of time or otherwise SCL shall transfer all data and information in respect of the Services and all matters relating thereto within a reasonable time and with due expedition to the Council or such other person as the Council may direct and until such transfer shall on being so requested by the Council afford access to the same to the Council or such other person as the Council may authorise including but not limited to permitting use thereof and providing all data and/or information requested.

43. DATA
43.1 Subject to the provisions of Clauses 42 and 44 SCL shall be entitled to access to such data and information as is stored on the Council’s Computer Systems which SCL may reasonably require in order to provide the Services.

43.2 In addition to any requirements set out in the Delivery Plan SCL will ensure that the Council’s data relating to the Services is kept up-to-date.

43.3 Without prejudice to clauses 42.4 and 42.9 and subject to clause 44 SCL shall take all practicable steps to safeguard such data and information as is stored on the Council’s Computer Systems and/or Council’s Software against unauthorised access, tampering or system failure. 

43.4 SCL shall at all times ensure that it has in place adequate recovery arrangements to ensure that SCL can continue to comply without interruption with its remaining obligations under this Agreement in the event of a partial or complete failure of SCL’s own computer systems or software.

44. DATA PROTECTION
44.1 Without prejudice to clause 43 and subject to clause 42.7 SCL shall:

44.1.1 comply with its obligations under the Data Protection Act 1998 (including where appropriate obtaining registration thereunder) or the Freedom of Information Act 2001 and the Computer Misuse Act 1990 insofar as the performance of the Services and the other requirements of this Agreement give rise to obligations under that Act;

44.1.2 provide the Council with such information as the Council may require to satisfy itself that SCL is complying with the obligations referred to in clause 44.1.1; and

44.1.3 make such application for a change in its registration and take such other steps as may be necessary to afford the Council access to information which is required by the Council in connection with any of its statutory duties and responsibilities and for any purpose connected with this Agreement.
44.2 Neither party shall knowingly do anything which places the other in breach of its obligations under the Data Protection Act 1998.

45. HEALTH AND SAFETY

SCL shall at all times comply with the requirements of the Health and Safety at Work, etc. Act 1974, the Management of Health and Safety at Work Regulations 1992 (including the provision by SCL of a copy of its risk assessment under such regulations) and of all other Acts, Regulations, Orders or rules of law pertaining to health and safety.
46. ORDERING
SCL shall not at any time unless otherwise expressly permitted to do so by the Council in writing place or cause to be placed any orders with suppliers or otherwise incur liabilities in the name of the Council or any representative of the Council .

47. SUPPLIES 
47.1 Subject to any on-going Third Party Contracts, SCL shall be responsible for establishing SCL’s own sources of supply for Materials and New Equipment during the Operating Period and shall be responsible for ensuring reasonable and proper conduct by SCL’s suppliers and employees, at all times in accordance with the provisions of this Agreement, whilst at the Facilities.

47.2 Where reasonably practicable, and legally able to do so, it is the intention of the parties to permit SCL to purchase utility products (gas, water, electricity, telephone, sewage etc.) using the Council’s ability to purchase such items at greater discounts due to the volume being purchased.  The Council agrees to use all reasonable endeavours to enable such purchasing arrangements to take place during the Operating Period.

48. PERMANENT CLOSURE OF FACILITIES
48.1 At any time during the Operating Period the Council may, after giving not less then four (4) months’ notice in writing to SCL, close any one or more of the Facilities whereupon the respective rights and obligations of the parties hereto under the Agreement with regard to the said Facility or Facilities will cease.

48.2 In the event that the Council exercises its rights under Clause 48.1 above to close any one or more of the Facilities, the Management Charges payable to SCL shall be reduced by such amount as the parties agree is just and equitable (having regard to SCL’s audited accounts), and in the event of any dispute between the parties such reduction in the Management Charges shall be determined in accordance with clause 59. 

48.3 Upon the closure of any Facility or Facilities pursuant to the provisions of clause 48.1 above, the Council may immediately retake possession of the said Facility or Facilities and the Lease(s) in respect of such Facility or Facilities shall terminate forthwith (and if no Leases have been granted, the provisions of Clause 11.2 shall cease to apply in respect thereof) together with any Materials or Old Equipment, clothes or other goods hired or otherwise made available to SCL for use at such Facility or Facilities.

48.4 For the avoidance of doubt, if, as a result of the exercise by the Council of its rights under clause 48.1 above, all of the Facilities are closed, this Agreement will be deemed to have been terminated as at the date on which the last of the said Facilities closes.

48.5 Upon the closure of any Facility pursuant to this clause 48 (other than the closure of all of the Facilities which result in the termination of the Agreement as a whole pursuant to the provisions of clause 48.4) the Termination Sum (if any), calculated based on the date of termination in respect of that Facility shall be payable by the Council to SCL or upon the termination of the Agreement pursuant to this clause 48 SCL shall be entitled to receive the Termination Sum.

48.6 It is hereby agreed between the parties that save as provided in this clause 48,  SCL will not otherwise be entitled to any compensation for any loss or damage resulting from the early termination of the Agreement as a result of the exercise by the Council of its powers under clause 48.1 above except to the extent provided under clause 48.5 above.

49. CHANGE CONTROL PROCEDURE AND NEW DEVELOPMENTS
Any change to or request to change any of the Services or any other term of this Agreement shall be made in accordance with the Change Control Procedure set out in Schedule 11 save where such change is required as a condition of any change in legislation or regulations affecting the provision of the Services.

50. COUNCIL REPRESENTATIVE
50.1 The person designated in Schedule 2 as the Council Representative for the Agreement, or their successor, shall be the duly authorised representative of the Council for all purposes connected with the Agreement. Any notice, information or communication given or made to the Council Representative shall be deemed to have been given or made to the Council.

50.2 The Council shall forthwith give notice in writing to SCL of any subsequent appointment as Council Representative. Until notice of a subsequent appointment shall have been given SCL shall be entitled to treat as Council Representative the person last notified to SCL as being the Council Representative.

50.3 From time to time the Council Representative may appoint one or more deputies to act for them generally or for specified periods. Immediately any such appointment is made the Council Representative shall give written notice to SCL thereof. During the periods they are so authorised, any such deputy shall have the powers and duties of the Council Representative and may be treated in all respects as the Council Representative subject to any express indication from the Council or the Council Representative, as the case may be, to the contrary.

50.4 The Council shall ensure that the Council Representative or a competent deputy duly authorised to act on his behalf is available for consultation with SCL at all reasonable times.

50.5 For the purposes of this Agreement, references to the Council Representative shall include a reference to his duly appointed deputy, unless an express indication is given at the time by the Council or the Council Representative to the contrary, as the case may be.

51. INDUCEMENTS/CORRUPT GIFTS
SCL acknowledges and confirms that they have not nor will they and will procure that none of their employees, agents or sub-contractors shall at any time during the Operating Period commit any Prohibited Acts.

52. DEFAULT PROCEDURE - NOTICES

52.1 SCL shall at all times comply with the provisions of this clause 52 and the provisions of Schedule 5 Part 1.

52.2 If SCL shall omit or fail to perform any part of the Services or shall otherwise make default in carrying out their obligations hereunder the Council Representative may serve a remedy notice on SCL, specifying the omission, failure or default in question (the "Remedy Notice") and shall specify a reasonable time (taking into account all of the circumstances) in which SCL should remedy the default (the "Remedy Period").

52.3 If the omission, failure or default in respect of which a Remedy Notice is issued pursuant to clause 52.2 is not remedied within the Remedy Period then the Council may serve a default notice on SCL, specifying the unremedied omission, failure or default (the "Default Notice").

53. TERMINATION
53.1 Notwithstanding the provisions of clause 52 and without prejudice to any other rights or remedies which either party may possess, a party may, subject to the provisions of clause 59, give to the other a notice by registered post or recorded delivery specifying a matter referred to in this clause, if the other shall be in breach or default of any of the material provisions of this Agreement.

53.2 Where the defaulting party is the Council and the default is a failure to make any payment due hereunder and such default is not remedied within twenty eight (28) days after being notified under clause 53.1 then SCL shall be entitled by notice to the Council by special delivery to terminate this Agreement forthwith by written notice.

53.3 Where the defaulting party is the Council and the default is anything other than a failure to make any payment due hereunder and such default is not remedied within sixty (60) days after being notified under clause 53.1 then SCL shall be entitled by notice to the Council by special delivery to terminate this Agreement forthwith by written notice.

53.4 Where SCL is the defaulting party, and SCL has been served with a Default Notice under clause 52 of this Agreement or has committed a Significant Breach, then SCL shall have a period of twenty eight (28) days after notification under clause 53.1 to rectify the breach (if such breach is reasonably capable of rectification).  If the breach is not rectified (if reasonably capable of rectification) within such period of twenty eight (28) days the Council shall be entitled to consider the matter at a meeting of the relevant Overview and Scrutiny Committee (at which SCL will have the opportunity, if required, to make representations in support of their position), and thereafter upon the recommendation of the relevant Overview and Scrutiny Committee the Council (through its Executive) shall be entitled to terminate this Agreement forthwith by written notice without liability to SCL.

53.5 If SCL:

53.5.1 becomes bankrupt, or makes a composition or arrangement with its creditors, or has a proposal in respect of its company for a voluntary arrangement for a composition of debts, or scheme or arrangement approved in accordance with the Insolvency Act, 1986;

53.5.2 had an application made under the Insolvency Act, 1986 to the Court for the appointment of an Administrative Receiver;

53.5.3 has a winding up order made, or (except for the purposes of amalgamation or reconstruction) a resolution for voluntary winding up passed;

53.5.4 has a provisional liquidator, receiver or manager of its business or undertaking duly appointed;

53.5.5 has had an Administrative Receiver, as defined in the Insolvency Act, 1986 appointed; or

53.5.6 is in circumstances which entitle the Court or a creditor to appoint, or have appointed, a receiver, a manager or Administrative Receiver or which entitle the Court to make a winding up order;

then in any such circumstances the engagement of SCL under this Agreement shall forthwith be automatically determined (but the said engagement may be reinstated and continued if the Council and SCL, its Trustee in Bankruptcy, Liquidator, provisional Liquidator, receiver or manager, as the case may be, shall so agree).

53.6 In the event of the termination of the Agreement:

53.6.1 the Council shall pay all outstanding instalments of the Management Charges due to SCL under the Agreement up to the date of termination;

53.6.2 the Council shall be entitled to repossess any of its Facilities, Materials, clothing, Equipment and any other goods made available to SCL at the Effective Date and each of the Leases shall terminate with immediate effect (and if no Leases have been granted, the provisions of Clause 11.2 shall cease to apply in their entirety in respect of all of the Facilities) and SCL shall vacate all of the Facilities forthwith, subject to the provisions of clause 53.6.6;

53.6.3 SCL shall, at the Council's expense, use all reasonable endeavours to procure the assignment or novation of any SCL Contracts to the Council, or to such third party as the Council shall nominate.  The Council will indemnify and keep indemnified SCL from and against all liabilities relating to such SCL Contracts from the date of termination until such contracts are assigned or novated save in respect of any acts or omissions of SCL during that period;

53.6.4 SCL shall, at the Council's expense, take all such steps as shall be reasonably necessary to agree with the Council a plan for the orderly hand-over of the Services to the Council (or its nominee), such that the Services can be carried on with the minimum of interruption and inconvenience to the Council and to users of the Facilities and to then effect such hand-over;

53.6.5 with effect from the date of termination and until such time as the plan for the hand-over of the Services pursuant to clause 53.6.4 has been fully implemented,  SCL shall, unless indicated to the contrary by the Council, continue the provision of the Services at the Facilities (or such of the Facilities as the Council so wishes) to the Council in accordance with this Agreement, save to the extent that SCL shall be entitled to be paid for the provision of such Services and all other actions necessary to implement this clause 53 pro rata to the level of Management Charges which would otherwise have been payable had the termination not arisen, which shall be agreed in advance with the Council.  Such charges shall be payable by the Council within 30 days of the Council receiving an invoice therefore containing a breakdown of the staff, charging rates and materials and their costs incurred in connection with the continued provision of the Services at the Facilities;

53.6.6 immediately following the termination date both parties shall promptly deliver up to the other all property supplied by the other and all materials incorporating any Information of the other, and will destroy any Information contained in any materials prepared by the other.  Within 14 days after the termination date both parties shall certify in writing to the other that they have fully complied with their obligations under this clause 53.6.6;

53.6.7 in circumstances only where the Agreement has been terminated through the Council’s breach the Council will indemnify and keep indemnified SCL against all costs, claims, liabilities and expenses (subject to application of the Transfer of Employment (Protection of Employment) Regulations 1981), including but not limited to any redundancy payments necessarily incurred by SCL arising out of or in connection with the termination of the contracts of employment of the Transferring Employees by SCL; without prejudice to the provisions of this clause 53.6.7, both parties agree to seek to reduce the number of employees made redundant in any termination of this Agreement by using all reasonable endeavours to identify opportunities to employ or redeploy such employees, whether within the parties themselves or elsewhere within their respective groups; and

53.6.8 subject to the provisions of clauses 53.6.2 and 53.6.3, the Council shall be entitled to have transferred to it (or to a third party nominated by it) from SCL such Equipment and Materials (free from lien, charge or encumbrance) as are utilised by SCL in the performance of the provisions of Services at a nil value.

53.7 The rights of the parties under Clause 53 are in addition to and are without prejudice to any other right or remedy either party may have against the other as at the termination date.

54. TERMINATION – COUNCIL'S DEFAULT
Where any termination pursuant to clause 53 occurs as a result of the Council's default: 

(i)
in addition to any sums due and owing under clause 53 the Council shall pay to SCL the Termination Sums detailed in Schedule 4 Part 2; and

(ii)
each of the Leases granted in respect of each of the Facilities pursuant to clause 11 shall forthwith cease.

55. TERMINATION –SCL’S DEFAULT

Where any termination is caused as a result of SCL’s default then:

(i)
each of the Leases granted in respect of each of the Facilities pursuant to clause 11 shall forthwith cease; and

(ii)
SCL shall be responsible for paying back to the Council such proportion of the Management Charges already paid as shall represent the period in respect of which the Services will not be provided at the Facilities hereunder.

56. LIMITATION OF LIABILITY

56.1 Subject as otherwise provided at clause 23, the following provisions set out the parties entire liability (including any liability for the acts or omissions of their respective employees, agents or sub-contractors) to each other in respect of:-

56.1.1 any breach of their respective contractual obligations under this Agreement; and

56.1.2 any representation, statement or tortious act or omission, including negligence, arising under or in connection with this Agreement.

56.2 Any act or omission on the part of either party or its employees, agents or sub-contractors falling within clause 56.1 shall, for the purposes of this clause 56, be known as an "Event of Default".  Neither party shall be deemed to have breached its obligations under this Agreement to the extent that any act or omission on its part is due to any delay or failure by the other party to give instructions, authority or information where the same has been properly sought or where the act or omission on the part of one party arises due to any act or omission on the part of the other party.

56.3 Each party accepts unlimited liability for:

56.3.1 death or personal injury caused by the negligence of themselves, their employees, agents or sub-contractors; or

56.3.2 fraudulent misrepresentation.

56.4 The parties each confirm that all the exclusions and limitations of liability set out in this clause 31 are fair and reasonable having regard to all of the circumstances.

57. WAIVER
57.1 Any failure or delay by either party in exercising any right, power or remedy under this Agreement shall not in any circumstances impair such right, power or remedy nor operate as a waiver of it.  A single or partial exercise by either party of any other right, power or remedy under this Contract shall not in any circumstances preclude any other or further exercise of it or the exercise of any other right, power or remedy.

57.2 Save as otherwise expressly provided in this Contract the rights, powers and remedies provided in this Agreement are cumulative and are not exclusive of any rights, powers and remedies provided by law.

57.3 Any waiver of a breach of, or default under, any of the terms of this Agreement shall not be deemed to be a waiver of any subsequent breach of default and shall in no way affect the other terms of this Agreement.

58. SEVERANCE
58.1 If any provision of this Agreement is held by any court or other competent authority to be void or unenforceable in whole or part:

58.1.1 this shall not affect or impair the legality, validity or enforceability of any other provision of this Agreement;

58.1.2 the parties shall in good faith amend and, if necessary, novate this Agreement to reflect as near as possible the spirit and intention behind an illegal, invalid or unenforceable provision, to the extent that such spirit and intention is consistent with the laws of England and so that the amended clause complies with the laws of England; and

58.1.3 if the parties cannot agree upon the terms of any amendment or novation within six months of the date which a clause was determined to be wholly or partly illegal, invalid or unenforceable by any court, tribunal or administrative body then the parties agree to refer the terms of the amendment or novation back to the court, tribunal or administrative body that originally found the provision to be illegal, invalid or unenforceable.  The parties agree that the courts, tribunals or administrative bodies decision in this respect shall be final and binding.

59. DISPUTE RESOLUTION
59.1 Any dispute, difference or question which shall at any time arise between the parties in respect of the construction or effect of this Agreement or the rights, duties and liabilities of the parties hereunder or any matter or event connected with or arising out of this Agreement (a “Relevant Event”) shall initially be referred to the Council Representative and the Contract Manager to each use their reasonable endeavours to resolve within seven (7) days of the Relevant Event being referred.

59.2 In the event that a meeting between the Council Representative and the Contract Manager fails within the timeframe specified in clause 59.1 to resolve such dispute to the reasonable satisfaction of the parties then the matter shall be referred to the Lead Member for Arts & Leisure and the Director for Arts & Leisure of the Council and the Chief Executive and the Chair of SCL to resolve within a further seven (7) days of such referral.

59.3 In the event that a meeting before the respective senior  executives of the parties fails within the time frame specified in clause 59.2 to resolve such dispute to the reasonable satisfaction of the parties then the matter shall be referred to  a neutral third party “Neutral Adviser” to attempt to resolve the matter, as agreed between the parties before resorting to litigation.

59.4 If the parties are unable to agree on a Neutral Adviser or if the agreed Neutral Adviser is unable or unwilling to act, either party may, within 7 working days from the date of the proposal to appoint a Neutral Adviser or within 7 working days of the notice that he is unable or unwilling to act, apply to the Centre for Dispute Resolution (“CEDR”) in London to appoint a Neutral Adviser.

59.5 The parties shall, within seven (7) working days of the appointment of the Neutral Adviser, meet with him to agree a programme for the exchange of relevant information and the structure for the negotiation.  The negotiation shall be held at a mutually agreeable location.  If considered appropriate, the parties may at any stage seek assistance from CEDR to provide guidance on a suitable procedure.

59.6 All negotiations connected with the dispute shall be conducted in confidence and the parties shall not divulge details of the negotiations except to their professional advisers.  Professional advisers shall also be subject to confidentiality.  Negotiations shall be without prejudice to the rights of the parties in future proceedings.

59.7 If the parties accept the Neutral Adviser’s recommendations or are able to resolve the dispute, their agreement shall be recorded in writing and, once signed by their authorised representatives, shall be final and binding.

59.8 Failing agreement, the parties may invite the Neutral Adviser to provide a non-binding but informative written opinion on the merits of the dispute and the rights and obligations of the parties.  The opinion shall be given on a without prejudice basis and shall be private and confidential to the parties.  The opinion may not be used in evidence in proceedings commenced under this agreement without the prior written consent of both parties.

59.9 If the parties fail to reach agreement in the structured negotiations within 30 working days of the Neutral Adviser being appointed, the failure shall be without prejudice to the right of either party to refer a dispute or difference to litigation.  The parties agree that, before resorting to litigation, they shall first have held structured negotiations under this clause.

59.10 Nothing contained in this clause shall restrict either party’s freedom to commence legal proceedings to preserve any legal right or remedy or protect any proprietary or trade secret right.
60. ENTIRE AGREEMENT
This Agreement (including all of the Schedules) contains all the terms which the parties have agreed in relation to the transactions provided for by this Agreement and neither of the parties have been induced to enter into this Agreement by a statement or promise which it does not contain.  This shall not exclude any liability which a party would otherwise have to the other party in respect of any statement made fraudulently by that party prior to the date of this Agreement.

61. CHOICE OF LAW
This Agreement shall be governed by and construed according to the law of England and the parties hereby submit to the non-exclusive jurisdiction of the English courts.

62. HUMAN RIGHTS ACT
62.1 Insofar as SCL carry out activities which may be deemed to be a function of a public nature for the purposes of the Human Rights Act 1998 under this Agreement, SCL shall comply with the provisions of the Human Rights Act 1998.

62.2 When SCL are carrying on an activity as a public function SCL shall, subject to clause 62.3, be responsible for, and shall release the Council, its employees’ agents and contractors from and against, all liability for actions, claims, demands, costs, charges and expenses (including legal expenses on an indemnity basis), which may rise out of or in connection with SCL’s breach of clause 62.1.

62.3 SCL shall not be responsible to the Council for:

62.3.1 any breach of this clause 62 which rises as a direct result of SCL acting on the instructions of the Council;

62.3.2 any loss, damage, cost and expense caused by the negligence or wilful misconduct of the Council, its employees’ agents or contractors or by the breach by the Council of its obligations under this Agreement.

63. INDEMNITY – CONDUCT OF CLAIMS
63.1 In respect of any claim arising under any indemnity contained in the Agreement, the party indemnified shall:-

63.1.1 as soon as possible give to the other party written notice of the claim, circumstance or matter against which that party is claiming to be indemnified, and all details of the claim from time to time in the knowledge or possession of that party;

63.1.2 where the claim relates to a claim by any third party against that party, not without the prior written consent of the other party (which shall not be unreasonably withheld or delayed) admit liability or make any offer, promise, compromise, settlement or communication with the third party in respect of the claim; and

63.1.3 where the claim relates to a claim by any third party against that party, at the request of the other party, and against the other party providing to the reasonable satisfaction of the indemnified party security for all costs, charges and expenses, surrender to the indemnifier or its insurers, on request, the conduct in the indemnified parties name, of the defence, settlement and/or counterclaim of the third parties claim (provided that the indemnified party shall be kept fully informed as to the conduct of such defence, settlement and/or counterclaim. 

64. NOTICES

64.1 Any notices required to be given to either party under this Agreement shall be in writing and may be served:

64.1.1 personally or by leaving the notice at that party's usual office in which case the notice shall be deemed to have been duly served at the time it is so given or left;

64.1.2 by delivering the notice to or leaving the notice for that party at their last known place of abode or business or, if a company, at its registered office, in which case the notice shall be deemed to have been duly served at the time it is so delivered or left; or

64.1.3 by posting the notice in a prepaid envelope addressed to that party at its last known place of abode or business or, if a company, at the registered office of the company, in which case the notice shall be deemed to have been duly served at the time of delivery in ordinary course of post.

65. AUDIT
The Council’s internal auditor, the district auditor or any similar organisation, or any auditor acting on behalf of any person, body or organisation which has provided funding to the Council or to SCL in respect of any of the Facilities may examine such documents as they may reasonably require which are owned, held or otherwise within the control of SCL (who shall procure that any person acting on their behalf who controls such documents and/or other information shall also provide access) and may require SCL to provide such oral or written explanation as he considers necessary.

66. EUROPEAN MONETARY UNION

66.1 The parties agree that the occurrence or non-occurrence of monetary union in the European Union will not of itself result in the discharge (whether by frustration or otherwise), cancellation, rescission or termination, in whole or in part, or give a party the unilateral right to cancel, rescind, terminate or vary, in whole or in part, this Agreement.

66.2 An event associated with economic and monetary union in the European Union includes without limitation each (and any combination) of the following:

66.2.1 the introduction of, changeover to, or operation of a single or unified European currency (whether known as the Euro or otherwise);

66.2.2 the fixing of conversion rates between a Member State of the European Union’s currency and the new currency or between the currencies of Member States;

66.2.3 the substitution of that new currency for the Euro (€) as the unit of account of the European Union;

66.2.4 the introduction of that new currency as lawful currency in a Member State (whether at the earliest possible date or subsequently and whether in parallel with, or as a replacement for, the currency which, before the introduction of the new currency, was lawful currency in that Member State);

66.2.5 the withdrawal from legal tender of any currency that, before the introduction of the new currency, was lawful currency in one of the Member States;

66.2.6 the disappearance or replacement of a relevant price source for the Euro (€) or the national currency of any Member State, or the failure of the agreed sponsor (or a successor sponsor) to publish or display a relevant rate, index, price, page or screen; or

66.2.7 any event in furtherance of the foregoing.

66.2.8 SCL shall use all reasonable endeavours to ensure that any software or other systems which it uses or acquires in connection with the provision of the Services at any of the Facilities over the Operating Period shall be EMU compliant.

67. E-GOVERNMENT
SCL shall, by 31 December 2005 (or such later date as may be allowed by central government) comply with the Council’s policies on e-government permitting access for members of the public to use the Services in accordance with the IEG Specification set out at Schedule 13, or such other IEG Specification as may be notified to SCL from time to time.

IN WITNESS whereof the parties hereto have executed this Agreement the day and year first before written.

SCHEDULES

SCHEDULE 1

DEFINITIONS AND INTERPRETATION

1.1
In this Agreement the terms set out below shall have the following meanings unless the context requires otherwise:

"Agreement"
shall mean this Agreement and the attached Schedules;




“Best Value Duty”
the duty imposed on the Council by Part 1 of the 1999 Act (interpreted in accordance with, and including the requirements of, any circulars issued from time to time by the Office of the Deputy Prime Minister in connection with that duty) and under which the Council is under a statutory duty to continuously improve the way its functions are exercised, having regard to a combination of economy, efficiency and effectiveness and to the guidance issued from time to time by the Secretary of State, the Audit Commission and the Chartered Institute of Public Finance and Accountancy pursuant to, or in connection with, Part 1 of the 1999 Act;

“Best Value Performance Plan”
the best value performance plans which are required to be provided by the Council each financial year in accordance with Section 6 of the 1999 Act;

“Best Value Review”
any review which is conducted by the Council in accordance with Section 5 of the 1999 Act;

“Best Value Review Date”
1 April and each fifth anniversary thereof [for the avoidance of doubt, not including 1st April 2004] during the Operating Period or such other date or dates for a Best Value Review as the Council may specify in a Best Value Performance Plan;

“Business Plan”
the business plan for the business of SCL as set out in Schedule 3 Part 4;




“Change Control Procedure”
the change control procedure set out in Schedule 11;










“Community Plan”
the Council’s Community Plan [detail to be inserted];

“Community Strategy”
the Council’s Community Strategy [detail to be inserted]

"Contract Manager"
shall have the meaning given to it in clause 9.2 and Schedule 2 Part 3;

“Council’s Emergency Planning Officer”
Peter Towey, or such other person appointed by the Council to fill this role from time to time;

“Council’s Major Incident Plan”
the Council’s major incident plan from time to time which deals with the management of emergencies within its own geographical jurisdiction and those in neighbouring jurisdictions;

“Council Guidelines”
means relevant rules, procedures, guidelines, policies, codes of practice, Standing Orders and Financial Regulations and standards of the Council currently applying or as notified to SCL by the Council or the Council Representative from time to time, as any of the same may from time to time be amended by the Council and notified to SCL;

“Council Representative”
shall have the meaning given to it in clause 50;

"Default Notice"
shall have the meaning attributed to it in clause 52;

“Delivery Plan”
the detailed plan to be produced annually pursuant to the provisions of clause 3 which will identify the Services in detail and which will set out a detailed plan for the implementation of the Services and which shall: 

-
set out all the outputs of SCL, the Key Performance Indicators and performance standards of the Services;

-
include the overall strategy of SCL and how SCL will deliver the key strategic goals of the Council and the community the Council represents;

-
detail the financial and staffing resources required to enable SCL to deliver the Services and the Delivery Plan with all due skill and care; and

-
illustrate how SCL [intends to][will] implement the Sport & Health Strategies, and the policies and other strategies of the Council as set out in clause 4.1;

"Effective Date"
[1 October 2003];




“Equal Opportunity Policy”
shall mean the equal opportunity policy adopted by [SCL][the Council] from time to time during the Operating Period;

"Equipment"
at the relevant time, all Old Equipment and New Equipment located at the Facilities;

"Event of Default"
has the meaning given to it in clause 56.2;

"Facility"
the facilities listed in Schedule 2 (as such list may be amended from time to time pursuant to clause 49), in each case, being premises in respect of which the Services are to be provided pursuant to this Agreement including all land, buildings, erections, structures, fixtures from time to time and contents within the areas edged red on the plans attached hereto at Schedule 2 together with all alterations and improvements carried out during the Operating Period;

"Force Majeure"
any event beyond the reasonable control of either party including acts of God, acts of governmental or supra-national authority, outbreak of hostilities, national emergency, riots, civil commotion, fire, explosion, flood, epidemic, strike and other industrial disputes, restraints or delays affecting supplies;

"Income"
all sums paid by members of the public or private user groups for use of the facilities and/or the Facilities including any and all admission fees, hire charges, tuition fees, membership fees, usage fees, booking fees and any ancillary or supplemental revenues generated at any of the Facilities by any means whatsoever;

“Information”
shall have the meaning set out in clause 20.1;

“Key Performance Indicators”
the key performance indicators to be set out each Year in the Delivery Plan which will be used to measure SCL’s delivery of the Services each Year;

“Law”
any Legislation, guidance or applicable judgement of a relevant court of law which creates a binding precedent;

“Lease”
a lease in the relevant form set out in Schedule 14 granted by the Council in respect of each of the Facilities pursuant to clause 11;

“Legislation”
all statutes, regulations, orders made under statutes or European Directives or Regulations having the force of law in the United Kingdom;

“Management Charges”
the charges made by SCL and payable by the Council to SCL pursuant to clause 15 and as further set out in Schedule 3;

"Materials"
all consumable items located at the Facilities from time to time;

"Month"
a calendar month and “monthly” shall be construed accordingly;

"New Equipment"
all additional or replacement equipment provided by SCL at the Facilities during the Operating Period;

"NOP's"
the normal operating procedures relating to the Services as developed by SCL from time to time and agreed with the Council in accordance with clause 3.6;

"Old Equipment"
all items of equipment owned or used exclusively by the Council at the Facilities at the Effective Date;

"Operating Period"
a period commencing at 00:00 hours on the Effective Date and ending on the expiry or termination of this Contract pursuant to its terms;

“Permitted Sub-contractor”
means any sub-contractor who the Council has authorised to act as a sub-contractor of SCL for the purposes of the provision of the Services at any of the Facilities, as which are set out in Schedule 6;

“Prohibited Act”
shall mean:

(a)
offering, giving or agreeing to give to any servants of the Council any gift or consideration of any kind as an inducement or reward:


(i)
for doing or not doing (or for not having done) any act in relation to the obtaining or performance of this Agreement or any other contract with the Council; or


(ii)
for showing or not showing favour or disfavour to any person in relation to this Agreement or any other contract with the Council;

(b)
entering into the Agreement or any other contract with the Council in connection with which commission has been paid or has been agreed to be paid by SCL or on their behalf, or their knowledge, unless before the relevant contract is entered into particulars of any such commission and of the terms and conditions of any such contract for the payment thereof have been disclosed in writing to the Council;

(c)
committing any offence:


(i)
under the Prevention of Corruption Acts 1889-1916;


(ii)
under the Local Government Act 1972;


(iii)
at common law in respect of fraudulent acts in relation to this Contract or any other contract with the Council; or

(d)
defrauding or attempting to defraud or conspiring to defraud the Council;

“Quality of Life Survey”
has the meaning given in clause 15;

“Quality of Life Survey Date”
the dates of which the Council shall have given 28 days’ notice to SCL, being the dates (no more frequent than one per Year) upon which a Quality of Life Survey will be undertaken by SCL;

“Quality Standard”
such quality standard as SCL shall obtain and maintain from time to time; 

“Regulations”
shall have the meaning attributed to it in clause 7;

"Remedy Period"
shall have the meaning attributed to it in clause 52;

“Retail Price Index”
[to be inserted]

"Services"
the management and other functions and strategic planning services relating to the recreational, social, sport and leisure facilities at the Facilities to be provided by SCL under this Agreement which are or will be more clearly set out in the Delivery Plan, the NOP’s and as the same may be modified, added to or replaced during the Operating Period pursuant to this Agreement;

“Services Improvement Plan”
has the meaning given in clause 15.10;

“Significant Breach”
a breach of this Agreement by SCL as further detailed in Schedule 5 Part 2;

“Sport & Health Strategies”
the sport and health strategies to be produced annually pursuant to clause 3;

"Standards of a Reasonable and Prudent Operator"
the exercise of that degree of skill, diligence foresight, experience and prudence which would be expected from a skilled and experienced operator engaged in the same line of business in the United Kingdom under the same or similar circumstances and conditions as SCL;

“SCL Contracts”
any contracts entered into between SCL and third parties in the ordinary course of business in connection with the provision of the Services at any of the Facilities during the Operating Period;

"Termination Sum"
the sums payable by the Council to SCL, (if any), pursuant to clauses 45 and/or 54 and as more particularly detailed in Schedule 4 (which shall be calculated taking into account all mitigation of losses to be reasonably undertaken by SCL);

"Third Party Contracts"
all contracts with third parties entered into by the Council as which are set out in Schedule 8 in relation to the provision of services at any of the Facilities;

"Transferring Employees"
those employees of the Council who are listed in Schedule 7 and whose contracts of employment it is intended will be transferred to SCL pursuant to clause 7 or, in the alternative, to whom SCL will make offers of employment pursuant to clause 7;

"Variation"
a variation in the provisions of this Agreement or the Services to be provided under the same made pursuant to clause 49 and Schedule 11;

"VAT"
shall mean Value Added Tax at the relevant rate, currently 17.5%;

“Year”
shall mean each period of 12 consecutive Months commencing on 1 April, provided that the first Year shall commence on the Effective Date and end on the next following 31 March, and the final Year shall commence on 1 April immediately prior to the expiry of the Operating Period and end on the expiry of the Operating Period.

1. In this Agreement, unless the contrary intention appears:

1. words importing one gender shall include all genders;

1. words in the singular include the plural and vice versa;

1. references to clauses and Schedules are references to the clauses and Schedules of this Agreement and the Schedules shall form part of and be deemed to be included into this Agreement;

1. references to time shall be construed, during the period of summer time to be British Summer Time or its authorised replacement and otherwise to be Greenwich Mean Time;

1. references to any building, whether by name, description, address or otherwise, shall be construed as including the curtilage of that building;

1. references to "staff" shall be construed as including all employees (including volunteers);

1. references to the Council's supervisory staff shall be construed as including only the staff named in Schedule 2 or the staff or posts added to those listed in Schedule 2 from time to time by notice in writing to SCL by the Council; and

1. references to the words "include and including" shall be construed without limitation.

1. In the event of any inconsistency between this Agreement, the Schedules, and any document referred to in this Agreement, the following order of precedence shall apply to determine which document shall prevail:

1. the Delivery Plan

1. the Sport & Health Strategies;

1. the Strategies;

1. the NOP’s;

1. this Agreement;

1. the Schedules.

SCHEDULE 2

Part 1

SPECIFIC FACILITIES AT WHICH THE SERVICES ARE TO BE PROVIDED
Fit City Eccles

Barton Lane

Eccles

M30 0EN

Tel: 787 7107


25m pool, sports hall, sauna, sunbeds, fitness suite

Fit City Worsley

Bridgewater Road

Walkden

M28 5AB

Tel: 790 2084


25m pool, 2 x teaching pools, sauna, sunbeds, fitness suite, activity room

Fit City Clarendon

Liverpool Road

Salford

M5 4LY

Tel: 736 1494


25m pool, teaching pool, squash courts, sports hall, fitness suite, full size Astroturf pitch, 2 multi sport pitches

Fit City Broughton

Camp Street

Salford

M7 1ZT

Tel: 792 2375


sports hall, climbing wall, squash courts, gym, ICT suite in partnership with Community Consortium, off site full size Astroturf pitch

Fit City Broughton Pool

Great Cheetham Street West

Salford

M7 1ZT

Tel: 792 2847


25m pool, teaching pool, fitness suite, sauna, sunbeds

Fit City Irlam

Liverpool Road

Irlam

M44 6BR

Tel: 775 4134


33m pool, teaching pool, sauna, sunbeds, fitness suite

Fit City Ordsall

Craven Drive

Ordsall

M5 3DJ

Tel: 848 0646
sports hall, squash court, fitness suite to be constructed, long mat bowling area, full size Astroturf pitch, “jungle gym” activity room

Fit City Cadishead

Lords Street

Cadishead

M44 5EH

Tel: 775 7928


sports hall, squash court, fitness suite, out of school club



Fit City Pendlebury

Cromwell Road

Pendlebury

Manchester

M27 2SZ
(dual use site) 25m pool, sports hall, fitness suite

Salford Watersports Centre

15 The Quays

Salford

Manchester

M5 2SQ
climbing wall, multi activity centre at Salford Quays, office accommodation, training room

North Salford Gymnastics & 

Trampolining Centre

Devonshire Street

North Salford

Manchester 

M7 4RE
specialist gymnastics and trampolining hall

Cleavley Athletics Track

Blantyre Street

Winton

Eccles

Manchester

M30 8HY
polymeric surfaced 8-lane track, weights room (needs modernisation), changing accommodation (services neighbouring playing fields) football/rugby pitch/field events grassed area.

Chimney Pot Community Centre

Bladwell Street

Salford

Manchester

M6 5RX
small community and activity centre for children/young people

Following facilities are managed by SCL through contractual arrangements:

Walkden High School Sports Centre

Birch Road

Walkden

M28 7FJ


Pendleton College Swimming Pool

Dronfield Road

Salford

M6 7FR


Part 2

COUNCIL REPRESENTATIVE
The Council Representative:
Faith Mann

Contact Details:
Minerva House


Pendlebury Road


Swinton


Salford


M27


Part 3

CONTRACT MANAGER

The Contract Manager:

[Steve Hassall]

Contact Details:

SCHEDULE 3

SERVICES

Part 1

DELIVERY PLAN

Part 2

SPORT & HEALTH STRATEGIES
Part 3

NOP’s

[To be annexed as a separate document]

Part 4

BUSINESS PLAN
SCHEDULE 4

Part 1

MANAGEMENT CHARGES

[NOTE:
Need to make provision to deal with premises related bills for North Salford Gymnastics & Trampolining Centre which have not been paid over several years.]

[Year 1:

The Council agrees that in Year 1 of the Operating Period it shall make a payment to SCL, based upon the figures set out in the Business Plan, which shall, at the end of that Year put SCL into a break-even position in accounting terms. 

The provisions of clause 14 shall apply and the figure payable thereunder as at the Effective Date shall be the relevant figure set out in the Business Plan. At the end of that Year, or as soon as reasonably practicable thereafter, the parties will attend a meeting in order to account to each other in respect of that Year. 

Insofar as the Management Charges already paid by the Council pursuant to the provisions of this Agreement did not put SCL into a break-even position for that Year and a deficit was suffered, then the Council shall pay such additional amounts as will put SCL into a break-even position. 

Insofar as the Management Charges already paid by the Council pursuant to the provisions of this Agreement created a surplus in the accounts of SCL for that Year then the Council shall be entitled to request the repayment to the Council by SCL of such surplus amounts.  

In any event, the actual amount of the Management Charges which were (or ought to have been) paid by the Council in Year 1 in order to put SCL into a break-even position shall form the basis of the Management Charges payable to SCL in Year 2 (“the Year 1 Minimum Service Purchase Amount”)

For Year 1 it has been assumed that the Year 1 Minimum Service Purchase Amount will be split into the following categories:

Sports centre management / availability

[
]%

Concessionary access make-up payments

[
]%

Sports development programmes


[
]%

[Others]





[
]%

TOTAL





100%
Year 2:

The Council shall make payments to SCL equivalent in aggregate to the figure for the Year 1 Minimum Service Purchase Amount, annualised over a full Year, increased by [the Retail Prices Index] (“the Year 2 Minimum Service Purchase Amount”).

For Year 2 it has been assumed, subject to agreement between the parties, that the Year 2 Minimum Service Purchase Amount will be split into the following categories:

Sports centre management / availability

[
]%

Concessionary access make-up payments

[
]%

Sports development programmes


[
]%

[Others]





[
]%

TOTAL





100%
Year 3:

During Year 2, and in good time prior to the commencement of Year 3, the Council will give an indication of the amount which will be payable in Management Charges to SCL in Year 3 [which shall be equivalent to the figure for the Year 2 Minimum Service Purchase Amount, increased by [the Retail Prices Index] (“the Year 3 Minimum Service Purchase Amount”)].

For Year 3 it has been assumed, subject to agreement between the parties, that the Year 2 Minimum Service Purchase Amount will be split into the following categories:

Sports centre management / availability

[
]%

Concessionary access make-up payments

[
]%

Sports development programmes


[
]%

[Others]





[
]%

TOTAL





100%
Subsequent Years:

[In each subsequent Year of the Operating Period the Management Charges payable by the Council to SCL shall be calculated using the Minimum Service Purchase Amount as a starting point]  

In each subsequent Year the split of the Management Charges payable by the Council to SCL hereunder shall be agreed in advance of payments being made and the following shall be indicative categories:

Sports centre management / availability

[
]%

Concessionary access make-up payments

[
]%

Sports development programmes


[
]%

[Others]





[
]%

TOTAL





100%]
Part 2

TERMINATION SUM

· [Clause 48.5 Termination Sum:

To include per Facility affected [indicative Heads only – for further discussion]

· Redundancy costs

· “Third Party Contract” (ie SCL Contract) termination costs

· [Loss of Income over a “reasonable” period]

· Utility termination costs (if any)

· Financing costs [(if any)]

· [Clause 54(i) Termination Sum:

To include per Facility affected (ie all) [Indicative only – for further discussion);

· Redundancy costs

· SCL Contract termination costs

· [Loss of Income?]

· Utility termination costs

· Reimbursement of any rent prepaid

· [Costs of membership to be repaid to members?]

· Financing costs (if any)]

SCHEDULE 5

Part 1

MONITORING, REMEDY AND DEFAULT PROCEDURES

The Council Representative may inspect any of the Facilities in accordance with the provisions of the Agreement upon giving prior written notice of his/her intent to do so. However, in keeping with the spirit of partnership the Council Representative or his/ her representative shall keep such inspections to a reasonable level in any Year.

Where, as a result of any such inspection a default is indicated the Council Representative shall issue to SCL a Remedy Notice (in accordance with the provisions of clause 52) which shall set out the nature of the default, the required action to remedy the default and a stipulated period of time in which SCL must make the required improvements. 

Part 2

SIGNIFICANT BREACHES
A significant breach shall be deemed to include (but not exclusively) the following:

1.
A failure of any public area of any of the Facilities to be available for use for a period of 24 or more hours during which they should be open for the public use.

2
Failure of any area within any of the Facilities to meet the requirements of health and safety or other relevant legislation leading to actual or threatened enforcement proceedings.

3
Failure to meet any of the requirements of a “Services Improvement Plan” as referred to in clause 15.9.2.

4
Mis-informing the Council in any matter material to the carrying out of the Services.

5
Operating the Services in a way which is likely to injure or offend members of the public or a significant proportion thereof.

6
Material failure to comply with any of the NOP’s.

7
Failure to comply with any material aspect of any of the Delivery Plan.

8
Failure to comply with any material aspect of any of the Sport & Health Strategies.

SCHEDULE 6

PERMITTED SUB-CONTRACTORS

SCHEDULE 7

LIST OF EMPLOYEES TO BE TRANSFERRED 

UNDER TUPE

SCHEDULE 8

THIRD PARTY CONTRACTS
SCHEDULE 9

FACILITIES - FEES AND CHARGES AND CONCESSIONARY ARRANGEMENTS

Part 1

FEES AND CHARGES

Part 2

CONCESSIONARY ARRANGEMENTS AND ELIGIBILITY CRITERIA

SCHEDULE 10

FACILITIES - OPENING TIMES

SCHEDULE 11

CHANGE CONTROL PROCEDURE
1. seq level0 \h \r0 

seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0 

seq level5 \h \r0 

seq level6 \h \r0 

seq level7 \h \r0 

seq level1 \h \r0 In the event that either party (‘the Amending Party’) wishes to alter, add to or otherwise change any part or parts of the Services or processes by any alteration, addition or omission (‘the Variation’) then the Amending Party shall submit to the other a written specification of the Variation.

2. In the event that the Council is the Amending Party:

2.1 SCL shall (without extra charge to the Council) notify the Council in writing within twenty (20) working days of receipt of such written specification from the Council of any additional fees, expenses and/or time required to investigate the effect on all relevant terms of this Agreement of implementing the Variation whereupon the Council shall promptly inform SCL whether or not to proceed with such investigation.

2.2 In the event of SCL being requested to proceed with such investigation in accordance with the provisions of paragraph 2.1 hereof then:

2.2.1 SCL shall as soon as reasonably practicable (and in no event later than twenty (20) working days after the Council’s request) give written notice to the Council stating the effect of the Variation in respect of the required adjustment to the Management Charges, the ability of SCL, in providing the Services, to meet the provisions of the Delivery Plan and all other relevant matters (including, without limitation, SCL’s opinion, acting reasonably, as to whether such Variation will meet the requirements of the Sport & Health Strategies); and

2.2.2 the Council shall reimburse to SCL the additional fees and expenses incurred by SCL as a result of the said investigation which fees and costs shall not in any event exceed the amount notified to the Council in respect thereof in paragraph 2.1 above.

2.3 The Council shall consider SCL’s notice in detail and shall at all times consider the appropriateness of such Variation in light of the then current Delivery Plan and Sport & Health Strategies, and seq level2 \h \r0 should the Council wish to proceed with the Variation it shall notify SCL in writing within five (5) days of receipt of the notice referred to in paragraph 2.2 above of its requirement that SCL proceeds with the Variation whereupon SCL shall have an opportunity to refuse to proceed if it reasonably believes that the Variation does not comply with the then current Delivery Plan and/or Sport & Health Strategies.   Unless SCL is entitled and elects not to proceed with the Variation:

2.3.1 SCL shall proceed with the Variation;

2.3.2 this Agreement, the Services, and/or Delivery Plan, and any other relevant terms and/or documents shall be amended to the extent necessary to take into account the matters notified to the Council by SCL in accordance with the provisions of paragraph 2.2.1 above and the Management Charges shall be adjusted by the amount referred to in paragraph 2.2.1 above.

3. seq level1 \h \r0 

seq level2 \h \r0 In the event of SCL being the Amending Party the Council shall notify SCL in writing within five (5) days of the written specification referred to in paragraph 1 above whether it approves the Variation (such approval not to be unreasonably withheld or delayed). In the event of the Council agreeing the Variation then SCL shall proceed with the Variation provided that the  Delivery Plan shall in no circumstances be reduced by reason of the Variation without the prior written consent of the Council. Any additional costs incurred as a result of the Variation shall unless otherwise agreed by the Council be borne by SCL.

4. No alteration, addition or omission to or of the Services shall be made otherwise than in accordance with the provisions of this Schedule 11 and until it is agreed that SCL proceed with such addition, omission or variation in accordance with the provisions of this Schedule, the parties (subject to the provisions of paragraphs 2.2.2 and 2.3.2 above) shall perform their obligations in accordance with this Contract as if the Variation had not been required.

5. Each of the Contract Manager and the Council Representative shall have authority to agree a Variation pursuant hereto unless agreed to the contrary from time to time and in relation to specific matters.

SCHEDULE 12

EQUAL OPPORTUNITY POLICY

[To be annexed as a separate document]

SCHEDULE 13

IEG SPECIFICATION

SCHEDULE 14

FORM OF LEASE

[To be agreed]

SCHEDULE 15

COUNCIL COMPUTER SYSTEM & SOFTWARE

SCHEDULE 16

POLICIES OF INSURANCE
SIGNED by
)

For and on behalf of
)

SALFORD COMMUNITY LEISURE LIMITED
)

THE COMMON SEAL of
)

SALFORD CITY COUNCIL
)

was hereuntofore affixed
)

in the presence of:
)

Authorised Signatory
……………………………………………

� D&T to confirm position


� D&T to confirm position.





Corp:971729:1 if  ="Error! Unknown document property name." C:\NrPortbl\Corp\LAC\969826_1.DOC Corp:971729:1

Corp:971729:1
Page 1 of 1 =-0 \*mergeformat 
1


