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1 BACKGROUND AND SCOPE OF SUMMARY
1.1 As part of Salford City Council’s (the “Council”) integrated housing strategy, management of part of the Council’s housing stock, located predominantly in central Salford, is to be handed to Salix Homes Limited (“Salix”), an arm’s length management company (ALMO).

1.2 Under another part of the Council’s integrated housing policy, a housing private finance initiative (PFI) is to be established to manage another part of the Council’s housing stock.  Until the Council enters into a project agreement for the delivery of the PFI, Salix will also manage the housing stock that will be managed by the PFI once it is operational.

1.3 This document summarises the management agreement for housing and renewal services (the “Agreement”), summarised in this document, which is to be entered into between the Council and Salix.  The Agreement will govern the relationship between the Council and Salix.
2 Summary of main provisions OF THE MANAGEMENT AGREEMENT

2.1 Term – The Agreement is to last for 10 years, expiring on 31st May 2017.  

2.2 Delivery Plan – clauses 1, 6, 7 and 17
2.2.1 Salix is to provide the Council with a delivery plan.  The plan will set out Salix’s outputs, staffing, key performance requirements of the services that it is to provide and the performance standards required by the Council.

2.2.2 The plan also details Salix’s strategy and how it plans to deliver the Council’s key strategic goals.

2.2.3 Salix’s initial delivery plan will operate until 31st March 2008.  Thereafter the plan is to be updated annually.  Each year Salix must deliver its draft delivery plan for the upcoming financial year to the Council by 1st December.  

2.2.4 The draft plan must contain proposals for how services could be improved, and how efficiency savings could be made.  The Council will consider these proposals, but is under no obligation to adopt them.  The Council can, provided that it is acting reasonably, require that amendments be made to any elements of the draft plan that it finds unacceptable.

2.2.5 As part of its delivery plan, Salix must provide an annual performance plan, which must include its objectives in respect of the services it is providing, analysis of what was successful in the previous year, and areas in which improvements could be made.  Salix will have performance targets based both on Best Value Performance Indicators and local performance indicators.  The annual performance plan must also detail expenditure for the previous year and likely expenditure for the following year. 

2.2.6 Progress of how Salix is delivering on its delivery plan will be monitored through meetings between Salix and the Council throughout the year.

2.2.7 Clause 17 of the Agreement restricts Salix’s ability to incur expenditure or enter into a contract that is/are not provided for in the delivery plan.  Salix cannot incur an annual aggregate expenditure of more than £100,000 on expenses not provided for in the delivery plan.

2.3 Commitment to the Community, Equality and Diversity and Tenant Involvement – clauses 2 - 4

2.3.1 Salix has a duty to assist the Council in delivering the key objectives of its Community Strategy.  The Agreement requires that Salix’s policies with regard to the community, tenant involvement and equality and diversity mirror the Council’s own policies as far as possible.

2.3.2 Salix’s delivery plan must ensure that it supports the Council’s policies on a wide range of tenant and community issues, including social inclusion, regeneration, tenant empowerment, Supporting People, construction and procurement.

2.3.3 Salix’s staff must understand and be trained in the Council’s strategies, and must provide information to help the Council update and develop such strategies.

2.3.4 Salix must adopt the Council’s Equality and Diversity Policy.  Salix may, with the Council’s consent, in due course adopt its own policy, but any such policy must incorporate the principles set out in the Council’s own policy.

2.3.5 The Council and Salix will establish a new tenant compact so as to encourage tenant and leaseholder involvement.  The compact is to be adopted by 31st July 2007.

2.3.6 The objectives of the compact will be reviewed annually by the Council in consultation with Salix to ensure that sufficient provision will be made in the delivery plan to enable Salix to deliver the compact’s objectives.

2.3.7 The compact will include strategies for involving “hard to reach” sections of the community, and tenants who do not normally participate in the management of their homes.  Salix’s annual performance plan is to be delivered to every household that it affects.

2.4 Duty of Best Value and Service Review– Clauses 5, 8 and 9

2.4.1 Salix’s duty to secure Best Value must reflect the Council’s own such duty as far as possible.  Salix’s performance will be measured in accordance with a suite of performance indicators including relevant Best Value Performance Indicators, local performance indicators and Key Lines of Enquiry (KLOE).  Salix is obliged to provide the Council with the necessary information and data to enable the Council to establish that Salix’s performance matches Best Value Indicators

2.4.2 Salix’s performance under the Agreement will be monitored through ALMO service reviews, the timetable for which will be set out in the annual performance plan.  Service reviews enable the Council to analyse whether Salix is providing its services at the required level, and assess the competitiveness of its performance in comparison with similar service providers.  

2.5 Development of Council Corporate Strategy – Clause 11

2.5.1 The Agreement acknowledges that Salix is a strategic partner of the Council, and that as such its views as stakeholder, service user and service provider will be canvassed by the Council in the development of corporate strategies and reviews of services.  

2.6 Consultation with Statutory and other bodies – Clause 13
2.6.1 The Council will be primarily responsible for carrying out consultations and negotiations with statutory or voluntary bodies.  When required, Salix will provide any information necessary to support such consultations or negotiations.

2.6.2 Where appropriate, Salix will carry out consultation and negotiations with such statutory or voluntary bodies and provide advice and assistance to support consultation or negotiations.  

2.7 Consultation with tenants and leaseholders – Clause 14
2.7.1 The Council shall, if requested by Salix, consult tenants on the subject matter of the Agreement whenever reasonably requested by Salix to do so.  This could include consulting tenants on any decision to prematurely terminate or extend the Agreement.

2.8 Services provided by Salix – Clause 16

2.8.1 Salix must at all times provide the services with all due skill, care and diligence to the reasonable satisfaction of the Council in compliance with the Delivery Plan, Best Value Performance Indicators, the Council’s reasonable instructions and all legislation.  Salix must maintain quality management systems that are sufficient to enable it to deliver the services to the standards required.

2.8.2 Salix will adopt and adhere to the Council’s standing orders and financial regulations insofar as they relate to Salix.

2.8.3 Salix must inform the Council promptly if it is unable or fails to provide the Services or any part thereof.  If Salix is unable or fails to provide the services in the manner prescribed or agreed, then the Council has the right to provide the services itself or through a third party.  In this event, the Delivery Plan shall be varied to reflect the cost to the Council of having had to provide the service(s) itself.

2.8.4 Salix may co-operate or co-ordinate its activities with third parties employed directly or indirectly by the Council in providing its services.  

2.8.5 Salix’s audited accounts will be provided to the Council within 6 months of the relevant accounting reference date.  

2.9 Purchase of Council services – Clause 18

2.9.1 For the first two years of the Agreement with an option to extend for a further year, Salix will purchase the service listed in part 1 of Schedule 9 of the Agreement from the Council.  These services will be purchased/provided in accordance with a service level agreement.

2.9.2 At the conclusion of the initial two year period, Salix will invite the Council to extend for a further year the option to provide similar and/or additional services under a new service level agreement. 

2.10 Variations to tenancy agreements – Clause 20

2.10.1 Salix cannot consult upon nor vary any of the Council’s secure tenancy agreements without the consent of the Council.

2.11 Salix Personnel – Clauses 21 and 22

2.11.1 Salix is required to employ sufficient numbers of staff to provide the services at all times.  Salix staff must be sufficiently qualified, competent, skilled, honest and experienced.  The Council can, acting reasonably, require that particular members of staff be removed from providing services if those members engage in unacceptable conduct, or conduct likely to bring the Council or Salix into disrepute.
2.11.2 Salix will be required to appoint a senior person as its representative to act on its behalf in connection with its compliance with the Agreement.   The appointment of this representative will be subject to approval by the Council.  The representative must be available to meet the Council’s representative for purposes connected with the Agreement at all times.   

2.12 Use of Assets – Clause 23

2.12.1 Salix is obliged to provide and maintain such vehicles, equipment and all other assets as are necessary to enable it to provide the services.  Such assets must be owned, leased or hired by Salix.  Salix must not acquire assets under a hire purchase arrangement.

2.12.2 Upon the termination of the Agreement all Salix assets will transfer to the Council.

2.13 Contracts to be administered – Clause 24
2.13.1 Contracts listed in Schedule 1, which have been entered into by the Council and relate to services covered by the Management Agreement, will continue to be Council contracts over which Salix will take a management responsibility.  

2.14 Assignment – Clause 25

2.14.1 Salix may not assign the whole of the Agreement.  It is able to sub-contract parts of the Agreement with the Council’s consent, but so doing will not absolve it of any of its obligations or liabilities under the Agreement.

2.14.2 Salix, may not carry out work for, or provide services to third parties outside of its geographic area of operation without the Council’s prior consent.  

2.15 Use of Computer Systems and Software – Clause 26

2.15.1 The Council will permit Salix to use its computer systems and software for the purposes of providing the services.  Salix may not use the Council’s system for the benefit of a third party.

2.15.2 All software licences must be complied with at all times.

2.15.3 The Council’s permission must first be obtained if Salix wishes to use any other computer systems or software which requires an interface with the Council’s computer systems.  

2.16 Access to data and Data Protection Act – Clauses 27 and 28
2.16.1 Salix will be permitted to access the data and information stored on the Council’s computer systems in order to enable it to provide its services.

2.16.2 Each party to the Agreement agrees to comply with the Data Protection Act 1998 and the Freedom of Information Act 2000, and to assist the other party in complying with these Acts.  

2.17 Health and Safety -  clause 30

2.17.1 Salix must comply with the Health and Safety at Work Act 1974 and all other acts, regulations or codes of practice relating to health and safety.

2.17.2 Salix must provide the Council with a copy of its health and safety policy on request.  Salix staff must comply with the Council’s health and safety policy when on Council premises.

2.18 Insurance – clause 31

2.18.1 Except where any leases or licences provide otherwise, the Council is responsible for insuring its premises.

2.18.2 Salix must obtain employers liability insurance, public liability insurance, fidelity guarantee insurance and professional indemnity insurance.  It must also insure against damage it may cause to private property.

2.18.3 Salix is to provide the Council with certified copies of all of its certificates of insurance at the commencement of the Agreement and at every anniversary of the Agreement thereafter.  

2.19 Provision of Information – clause 33

2.19.1 Salix must provide all relevant information reasonably requested by the Council to enable it to deal with its statutory obligations under the Agreement.

2.19.2 The parties will meet every month, or such other period as they agree, to discuss any relevant issues, including progress of the delivery plan, and operational, financial and budgetary matters.

2.19.3 Salix must inform the Council immediately of any significant failures by the Council to meet its obligations under the Agreement, or of any act by the Council that might hinder Salix's ability to deliver the services, or of any significant points of contention with any tenant groups.  Salix must inform the Council of any less significant issues of this nature not less than 5 working days before a scheduled meeting between the parties. 

2.19.4 Salix is obliged to co-operate with Council departments to enable them to better perform their functions. Salix shall also liaise as necessary with Council members or Members of Parliament, and shall attend and make presentations to the Council's appropriate Scrutiny Commission Panels.

2.20 Fraud and Legal Investigations - clauses 34 and 36

2.20.1 If Salix becomes aware of or suspects any fraud or malpractice in relation to its provision of services, it must notify the Council straight away.  Salix must also assist the Council in any subsequent investigation.

2.20.2 If Salix becomes aware of any legal investigation into any accident, damage or any breach of statutory provisions which might affect the ability to comply with the delivery plan or its ability to provide services, it must notify the Council straight away. Thereafter Salix will be required to provide the Council with any relevant information in connection with any legal enquiry.

2.21  Agency - Clause 37

2.21.1 Salix must not hold itself out as being the agent of the Council, nor must it hold itself out as being able enter into contracts on the Council's behalf, or to have the power to amend any regulations or bylaws.

2.22 Use of Council’s Assets - Clause 39

2.22.1 The Council will make the assets listed in Schedule 2 of the Agreement available to Salix for Salix's use in carrying out the services. Salix is required to renew or replace these assets as necessary, and upon termination of the Agreement, ownership of the assets will revert to the Council.

2.23 Use of Premises – Clause 43

2.23.1 The Council will make available to Salix the premises to be listed in part 1 of Schedule 3 to the Agreement. Salix's leases or licences of these premises will be on the terms set out in Schedule 7. Such leases and licences will run from the date of the Agreement.

2.24 Audits - Clause 45

2.24.1 Salix must allow any auditor, whether a Council nominee or from a third party such as the Audit Commission, access to its books, records and information that relate to provision of the services.
2.25 Intellectual property rights - Clause 46

2.25.1 On termination of the Agreement, Salix will transfer to the Council all documents material and data in its possession that relate to the Agreement.  Any intellectual property rights that are created or developed under the Agreement arising from the delivery of the services will pass to the Council.

2.26 Financial arrangements - Clause 52 and Schedule 6

2.26.1 The Council will pay Salix its management fee in monthly instalments on the first day of each month of the financial year, ie. April to March.  Salix's management fee will be calculated on an annual basis, reflecting the revenue costs of the services to be provided under the Agreement.

2.26.2 Whenever a sum of money is due and payable by Salix, and has been outstanding for more than 30 days, the Council may then unilaterally deduct that sum from any sum then due to Salix, including from the management fee.
2.27 Recovery of rent - Clause 53

2.27.1 Salix will collect rent or other sums from tenants or other third parties on the Council's behalf. Any such sums so collected must be paid over to the Council at the earliest opportunity.

2.28 Use of Surpluses – Clause 54

2.28.1 If as a result of putting in place appropriate efficiencies, Salix outperforms its delivery plan and thus generates a surplus, Salix will (with the Council's agreement) be entitled to use these surpluses in performance of its objects.

2.28.2 Any surplus that Salix may generate from its activities outside the Agreement with any third party will be for its own sole use.

2.29 Interest on overdue payments - Clause 55

2.29.1 Any payments, payable by either party, which remain overdue for more than 21 days shall be subject to interest at a rate of 2% above the Co-operative Bank plc Base Rate.

2.30 Employees – Clause 57

2.30.1 The employees that are to transfer to Salix will be listed in Part 1 of Schedule 4 of the Agreement.  The Council confirms that it has taken reasonable steps to confirm that the list of employees is correct, but it does not give any warranty or guarantee on this point.  The Council does not guarantee either that the employees listed will be ready to transfer on the date of commencement of the Agreement.

2.30.2 The Council will be responsible for all transferring employees’ salaries, tax, holiday pay, National Insurance and payments to pension schemes up to date of transfer.

2.30.3 Salix must employ all transferring employees on terms that are no less favourable in terms of pension and death in service benefits than those that the transferring employees enjoyed with the Council. 

2.30.4 The Council will indemnify Salix for costs, claims and liabilities arising from any failure by the Council to pay any sums due to the transferring employees up to the date of commencement of the Agreement.

2.30.5 Salix will indemnify the Council against the cost of any:

2.30.5.1 claims by transferring employees that their working conditions have changed substantially as a result of their having transferred;

2.30.5.2 act or omission by Salix in relation to transferring employees which takes place after transfer; and

2.30.5.3 Wrongful or unfair dismissal or redundancy claims relating to the transfer.

2.30.6 Salix may not make significant amendments to staffing levels or structure without the Council’s prior consent.

2.30.7 Existing contract hire and maintenance agreements for cars currently held by transferring employees will transfer to Salix.  Monies owed to the Council by transferring employees for car loans will become payable to Salix from the commencement date.  Salix will pay to the Council the total amount outstanding on all such car loans as soon as possible after the commencement date.

2.31 Pensions – Clause 57.14 – 57.16

2.31.1 All employees of Salix Homes (including transferring employees) are to be members of Greater Manchester Pension Fund (“GMPF”).

2.31.2 The Council is providing a limited indemnity to Salix.  The Council will use its best endeavours to procure that the notional sum that is to be created within the GMPF and earmarked as being for Salix employees is fully funded at the time of transfer.  Until the sub-fund is created, the Council agrees to indemnify Salix against all costs, liabilities and claims relating to transferring employees’ period of membership of the GMPF prior to transfer.

2.32 Meetings between the Council and Salix, and the Council’s Representative – Clauses 59 and 60
2.32.1 The Council and Salix will meet as reasonably necessary to ensure that the Agreement is being honoured and that the delivery plan is being performed.  

2.32.2 The Council shall appoint a representative to act on its behalf for the purposes of the Agreement.  The representative will have the power to issue reasonable instructions to Salix which relate to performance of the services.  Salix must comply with such instructions.

2.33 Tenant Management Organisations (TMOs) –Clause 62
2.33.1 The Agreement acknowledges that there are already two TMOs in existence within Salix’s area of operation.

2.33.2 If a group of tenants propose to form a TMO then the Council will maintain its legal responsibility for dealing with all aspects of the proposal, but may request that Salix provide such assistance as may be required.

2.33.3 If a TMO is established, then the Council may issue further instructions to Salix regarding the transfer of services from Salix to the TMO.  Such instructions would include information on transfer of data and records; transfer of staff engaged wholly or mainly in the provision of services to the TMO and transfer of equipment.

2.33.4 The Council will enter into a management agreement with any new TMO.  Once the new TMO is up and running, Salix will assume the Council’s responsibilities set out in that management agreement.  If a TMO fails, Salix will resume responsibility for providing the services that were being provided by the TMO.

2.34 Review and Variation of the Agreement – Clauses 64 and 65

2.34.1 The parties shall formally review the Agreement between its fourth and fifth anniversaries.  Following the review, either party may propose that the Agreement be varied.  If such a proposal is made, the parties agree to negotiate it in good faith.

2.34.2 The Council has the power, either unilaterally or following representations from Salix, to require that changes be made to the services Salix provides.  If a variation is made, a corresponding amendment will be made to Salix’s delivery plan.

2.35 Alterations to the Delivery Plan – Clause 66

2.35.1 If the number of homes managed by Salix changes by 4% or more, a variation shall be made to Salix’s delivery plan.  

2.35.2 If a 4% increase or decrease in the number of homes managed occurs, the parties shall agree corresponding changes to the delivery plan and the management fee.  Such changes will be brought in over an agreed timescale, or, if a timescale cannot be agreed, three months after the increase or decrease in the number of homes managed.  

2.36 Termination – Clause 67 
2.36.1 Clause 67 allows the Council to terminate the Agreement in a number of instances.  These include:

2.36.1.1 There being no prospect of Salix obtaining a “2 Star” rating after two Audit Commission inspections and therefore the ability by Salix Homes to draw down Decent Homes funding. A review process would take place post the first inspection to determine Salix Homes ability to improve.

2.36.1.2 CLG informing Salix that it shall not make any funding available to it from any source;

2.36.1.3 Salix committing what the Council reasonably sees as a material breach of the Agreement, or a breach that cannot be remedied;

2.36.1.4 Salix Homes changing its structure or staffing in a way that in the opinion of the Council affects Salix’s ability to satisfactorily discharge its obligations;  and

2.36.1.5 Any director or senior manager being convicted of an act of dishonesty which is pertinent to the operation of the Services, the Agreement and/or the reputation of Salix Homes or of the Council, or becoming bankrupt;

2.36.2 Should any of the above occur, the Council’s other rights include requiring that Salix remedy a problem within a set period, providing Salix’s services itself, or employing a third party to do so, or determining only the part of the Agreement to which the problem relates.

2.36.3 Less serious breaches of the Agreement will be dealt with by the Council requiring Salix to produce a remedial plan.  This plan must detail why the breach occurred, what will be done to remedy it, and how similar problems will be avoided in future.  

2.36.4 The Council shall approve any remedial plan.  If it does not, Salix will be asked to revise the plan.  If services do not improve after the implementation of a remedial plan, the Council may terminate the whole or part of the Agreement, or provide the relevant Salix services itself or employ a third party to do so.

2.36.5 If at any time the Council determines that Salix has not carried out the services with sufficient skill and care, or has carried services out inadequately, the Council may serve a notice on Salix requiring that the defect be remedied, or provide the relevant Salix services itself or employ a third party to do so.  

2.37 Dispute Resolution – Clause 69
2.37.1 The Agreement provides that disputes will be resolved through a four stage process.  If the parties cannot settle a matter between themselves, it will be referred to an expert for resolution.  The expert’s decision shall be final.  The expert’s costs will be borne by the unsuccessful party.  If neither party succeeds, the expert shall apportion costs as he or she sees fit.

2.38 Standard Provisions – Clauses 70 – 79

2.38.1 The Agreement contains a number of standard clauses that are common to most contracts.  These clauses govern such things as procedure for service of notices between the parties, force majeure, no implied partnership between the parties, and the fact that it is to be governed exclusively by English law.

2.39 Partial Stock Provisions – Clauses 80 – 87

2.39.1 These clauses are designed to ensure co-operation and commonality of approach between the parties on issues such as nomination agreements, tenancy agreements and information for prospective tenants.

COBBETTS LLP

1st June 2007
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