



______________________________________________________________

REPORT OF THE DEPUTY DIRECTOR OF HOUSING AND PLANNING

______________________________________________________________

TO THE LEAD MEMBERS FOR PLANNING AND HOUSING 
ON 1st July, 2008  
______________________________________________________________

TITLE: Control of Houses in Multiple Occupation (HMOs) by planning policies   
______________________________________________________________

RECOMMENDATIONS:  
It is recommended that the Lead Member for Planning and Lead Member for Housing: 
1. Note the contents of this report and the intended response to the Claremont and Weaste Community Committee; and   
2. Approve the intended response to the Claremont and Weaste Community Committee. 

EXECUTIVE SUMMARY: 
In recent months the proliferation of Houses in Multiple Occupation (HMOs) has increasingly become a concern to the residents of Claremont and Weaste. In particular anxiety has been raised with regard to HMOs in the Devonshire Road area. 
Officers within the Housing and Planning Directorate have attended two meetings about HMOs. One was on 11 July 2007 with local ward councillors. Following this, representatives of the Housing and Planning Directorate as well as Urban Vision’s Development Control team attended the Claremont and Weaste Community Committee meeting on 11 September 2007.
Further to the latter meeting, correspondence has been received from the Community Committee requesting that the council consider and respond to a number of issues. 
The main message from these meetings and subsequent correspondence from the Community Committee is there is public pressure to produce a planning policy document focussing on HMOs. 

This report explains that a planning policy on HMOs could only ever be called into force where planning permission is required and at present, very few HMOs actually require planning permission.  The Use Classes Order (Class C3) provides a definition of a dwelling house, but does not distinguish HMOs from this use. Even if a proposal falls outside the definition set out in the Use Classes Order, it may not need planning permission because of the materiality of any difference in impact. 
The overall conclusion reached in this report is that at this moment in time, given the lack of clarity in planning legislation and case law, it is council officers’ opinion that a planning policy document would be of little value in addressing the concerns relating to the proliferation of HMOs. 
Recent announcements from Central Government indicate an intention to revisit the Use Class Order and investigate what more the planning system can do to create more effective management of HMOs. 

If a separate Use Class Order for HMOs was created, then a policy document such as a Supplementary Planning Document may have more value, although a change to the Use Classes Order would not necessarily significantly increase the number of HMOs that require planning permission.  

Council officers are awaiting further announcements from Central Government before proceeding with this matter further. 

Full details of the issues raised and the proposed response to them are set out in this report. 

It is intended that the council will respond in time for the next meeting of the Community Committee on 8 July 2008. 

_____________________________________________________________

BACKGROUND DOCUMENTS: 

Records of meetings on 11 July 2007 and 11 September 2007

Correspondence with the following local authorities about their HMO policies: 
· Stockport

· Bury

· Wigan 

· Rochdale 

· Warrington 

· Norwich 

· North East Lincolnshire 

Correspondence with the following local authorities which revealed that they do not have a planning policy on HMOs:

· Oldham

· Tameside 

· Trafford 

· Manchester 

· Bolton

__________________________________________________________

ASSESSMENT OF RISK: Low

______________________________________________________________

SOURCE OF FUNDING: N/A

______________________________________________________________

LEGAL IMPLICATIONS: (provided by Richard Lester) None

__________________________________________________________

FINANCIAL IMPLICATIONS: (Provided by Nigel Dickens) None. 
Adopting a more proactive approach to the issues raised, for example through the preparation of a policy document and / or via a greater emphasis on inspection and / or enforcement is likely to have implications in terms of staff time and other resources. 


COMMUNICATION IMPLICATIONS: 

Internal Communication: 

The issue necessitates good communication between Housing and Planning teams as well as Urban Vision’s Development Control team. 

External Communication: 

External communication has so far been through meetings with local ward councillors and attendance at the Claremont and Weaste Community Committee meeting held on 11 September 2007. 
Correspondence from the Rt Hon Hazel Blears MP, Secretary of State for Communities and Local Government has also been received (letter dated 26 October 2007) in response to the Claremont and Weaste Community Committee letter dated 1 October 2007. 

VALUE FOR MONEY IMPLICATIONS:

If it were deemed appropriate to produce a Supplementary Planning Document (SPD) on HMOs this would have staff and resource consequences for the city council resulting from the need to prepare and consult on any such document. Due to the way in which HMOs are handled in the current Use Classes Order, policies contained within any such document might only be triggered in a small number of cases. The benefits of producing any such document therefore need to be weighed against the costs of production. 


CLIENT IMPLICATIONS: N/A

PROPERTY: N/A
______________________________________________________________

HUMAN RESOURCES: N/A
______________________________________________________________

CONTACT OFFICER: CHERYL PRICE (793 3675)
______________________________________________________________

WARD (S) TO WHICH REPORT RELATE(S): ALL  ______________________________________________________________

KEY COUNCIL POLICIES: 
UDP Policy H1: Provision of New Housing Development

UDP Policy H5: Provision of Residential Accommodation within Existing Buildings

______________________________________________________________

DETAILS:    
1.0 INTRODUCTION

1.1 The purpose of this report is to outline the current planning position and powers under the Housing Act 2004 at the national and local level in relation to Houses in Multiple Occupation (HMOs). In addition, the report briefly provides details of meetings where HMOs have been discussed. Finally the report sets out the council’s intended response to the Claremont and Weaste Community Committee. 
1.2 For the purpose of this report unless stated otherwise, where I make reference to HMOs I refer to the planning definition.  

2.0 DEFINITION OF AN HMO IN PLANNING TERMS

2.1 Strictly speaking, in planning terms, a HMO is defined as a property where two or more residents occupy a unit of accommodation and do not operate as a family unit. The determination of whether a unit of accommodation is occupied by a ‘family unit’ is however often complex (see paragraphs 3.0-3.5). 
3.0 PLANNING PERMISSION AND HOUSES IN MULTIPLE OCCUPATION 
3.1 Planning permission is not required when a unit of residential accommodation continues to operate as a dwelling house. As set out in Use Class C3 of the Town and Country Planning (Use Classes) Order 1987, as amended, to operate as a dwelling house one of the following must apply: 

· It is used by a single person or family; or 

· It is used by not more than six residents living together as a single household, including a household where care is provided for residents.
3.2 If the premises does/would not operate as a family home of a single household then development is involved and planning permission is required for a change of use. 
3.3 As a rule, the following will generally be considered to be HMO accommodation in ‘planning’ terms: 

· Traditional HMO/Bedsits: whereby properties would be converted to provide flatlets, bedsits and rooms each occupied by a separate household. Within these properties two or more households will share one or more facilities (e.g. bathroom or kitchens) or will have common circulation space (e.g. halls/landings) between the rooms which are for their exclusive use; 

· Shared Houses: dwellings occupied by two or more non related adults who are not partners. The occupiers of shared accommodation may live as a single household for certain activities but not for others; 
· Lodgings: accommodation where resident landlords let rooms. 

· Hostels and bed and breakfast hotels:  these houses can provide a relatively permanent home for people with no other place of residence and are distinct from the type of hotel or B&B providing accommodation for visitors who will normally have a more permanent place of residence; and 

· Registered Residential Homes/Hotels: these operate similar to hostel accommodation but residential homes provide personal care for persons in need of such care by reason of old age or disablement. 

4.0 LEGAL DIFFICULTIES IN CONTROLLING HMOS 

4.1 Over the years the planning control of Houses in Multiple Occupation has been the subject of much legal difficulty. The principal problem has been in establishing at what point a material change of use from a dwelling house to a house in multiple occupation has occurred.

4.2 As set out above, the problem stems from the fact that the Use Classes Order does not distinguish HMOs from dwelling houses. Therefore change from a house to a HMO can often take place without the need for planning permission.   

4.3 In addition, case law indicates that even where a HMO is occupied by more than 6 persons, a material change of use may not always occur, as the following cases illustrate: 
· Enforcement action was taken against two HMOs. On appeal, it was argued that the mode of occupation fell within Use Class C3, even though there were seven occupants in one house and eight occupants in the other. An inspector noted that there were no impacts from the occupation that led to a significant increase in activity or noise. It was concluded that, on the balance of probability and on the particular facts of the case, there was no material change of use from a house being occupied by six persons living together as a single household and a house where seven or eight occupants lived together. The notices were quashed (Sheffield 1/2/06 DCS No. 100-041-167).

· In another case (Barnet LB. 10/1/95 DCS No.034-470-218) a house was occupied by a family with lodgers who, it was claimed, were living together as a single household. An inspector felt that the presence of more than 6 people was not decisive in considering whether there had been a material change of use, although he was able to conclude that due to the particular form of occupation there was multiple occupation.

· In another case, eight students were living in a former C3(a) house and an inspector considered the question of whether there had been a material change of use. He looked at the evidence as to whether this group were operating as a single household and found it inconclusive. However his overall conclusion was that the increased activity at the property indicated a change in the character of the use of the house which was material (Leeds City Council 14/9/2000 DCS No. 041-364-032).

· The case of Barnes v Sheffield City Council (1995) 27 H.L.R. 719, decided under housing legislation, is cited in many sources as being a landmark case in assessing the materiality of any change. Here the Court of Appeal determined that, while there was no test as such to be laid down as to what constituted a HMO, the following factors were relevant considerations and the trial judge's decision that the house was a single household was upheld.
The factors were:  

· the origin of the tenancy (whether the residents arrived in a single group or were independently recruited by the landlord); 

· the extent to which facilities were shared; 

· whether occupants were responsible for the whole house or just their particular rooms; 

· the extent to which residents could lock their room doors; 

· the responsibility for filling vacancies; 

· the allocation of rooms (whether by the occupants or the landlord); 

· the size of the property; 

· the stability of the composition of the group; and 

· whether the mode of living was communal. 

4.4 These factors are useful in that they could assist in determining whether occupants are living in a single household, although in this case no indication was given of the weight that should be attached to each of these factors. 

4.5 From the Use Classes Order and the above case law it is clear that there are many circumstances in which conversion of a dwelling to a HMO does not require planning permission and the precise point at which a dwelling becomes a HMO requiring planning permission is far from clear. Therefore the need for planning permission, and the use of enforcement where development occurs without it, may not arise in many cases.    
5.0 HOUSING ACT 2004 AND HOUSES IN MULTIPLE OCCUPATION

5.1 The Housing Act 2004 introduced a revised definition of what constitutes a HMO in housing law. However the enforcement provisions of the Act are separate from those contained within planning law. As a consequence the  Act’s provisions can only be applied to premises once they have become a HMO. 
5.2 The new HMO definition is detailed within sections 254 to 259 of the Act and includes dwellings that fall into one of the following categories:  
· An entire house or flat which is let to 3 or more tenants who form 2 or more households
 and who share a kitchen, bathroom or toilet; 
· A house which has been converted entirely into bedsits or other non-self-contained accommodation and which is let to 3 or more tenants who form two or more households and who share kitchen, bathroom or toilet facilities;  

· A converted house which contains one or more flats which are not wholly self contained (i.e. the flat does not contain within it a kitchen, bathroom and toilet) and which is occupied by 3 or more tenants who form two or more households; or 
· A building which is converted entirely into self-contained flats if the conversion did not meet the standards of the Building Regulations and more than one-third of the flats are let on short-term tenancies. 

(http://www.communities.gov.uk)

5.3 Within the Act a number of powers exist for the local authority to deal with existing HMOs. These include provisions under the Housing Health and Safety Rating System (HHSRS) to address 26 individual hazards such as fire safety, overcrowding, excessive cold and adequate kitchen/bathroom provision.

5.4 The Housing Market Support team operates a proactive HMO enforcement team and inspects such dwellings across the city to ensure they meet the HHSRS standard. In addition to offering advice and guidance, a number of enforcement tools are available and are routinely used. These include Hazard Awareness Notices, Improvement and Prohibition Orders. Breach of such notices and orders are strict liability offences and the team in addition to ensuring standards are met routinely prosecutes for non compliance with legal notices.

6.0 LICENSING AND HMOs

6.1 The Housing Market Support team operates a mandatory HMO licensing scheme across the city under the provisions of the Housing Act 2004. This applies to all HMOs of 3 or more storeys containing 5 or more occupants which comprise 2 or more households.

6.2 Licensing affords the local authority additional control over the private rented sector. In particular licensing requires that a landlord passes a fit and proper person assessment and places legal duties on landlords to address anti social behaviour associated with tenancies.

6.3 An additional area based licensing power exists called Selective Licensing. Salford was the first local authority to gain a Selective Licensing designation (Seedley and Langworthy Renewal Area) and any rented properties, including all HMOs, within the geographical area covered by the scheme will require licensing. 
6.4 To support licensing implementation a dedicated anti-social behaviour officer and an assisted families (ASFAM) officer is in place to provide specialist advice, guidance and  assistance to private sector landlords. Additional wider support is available to private sector landlords through the Landlord Accreditation Scheme.

7.0 SUPPORTING PEOPLE, SUPPORTED HOUSING AND HMOs 

7.1 The government introduced the Supporting People programme in 2003, transferring to local authorities and partners, the responsibility to commission, fund and monitor 'supported housing' in their area. 

7.2 There is great variety in the types of supported housing available and different types of accommodation suit different levels of need. Some supported housing provides tenants with intensive support for a range of issues and/or health problems; other types of supported housing offer floating support to enable people to live independently and manage their homes and tenancy. Supported housing is offered by local housing authorities (LHAs), registered social landlords (RSL's) and, in some cases, private companies. 

7.3 Whether supported housing is 'accommodation based', (provided in a specific building), or 'floating support' (which visits residents in their own accommodation :rented or otherwise) some of this will be provided in buildings which are considered to be HMOs. This is because the building size, design and locations have often been well suited to providing affordable accommodation with support services. Owners of such properties have, historically developed some HMOs for this purpose and market.

7.4 Since the Supporting People programme was introduced a number of support providers have had their contracts to provide support terminated because of their poor quality support services. This does not prevent them however, from continuing to operate as landlords, in some cases with inflated rent levels, largely met  through the Housing Benefit system. 

7.5 There is evidence in Salford that despite not meeting the standards set for supported housing, landlords can continue to operate even though they are no longer contracted for or receiving public funds for the provision of that service. Furthermore there is evidence that such housing provision is needed, with public sector agencies continuing to refer people who would otherwise be homeless.

7.6 While such accommodation is meeting a need, and in some cases the Housing Benefit system is still obliged to meet enhanced claims for Benefit, there does remain a concern that vulnerable people living in HMOs managed by some Landlords, do not get the full benefit of support, that is offered more routinely within other Housing sectors. 

7.7 Supporting People officers and partners in Salford have been reviewing this situation and the recently concluded Floating Support Review will offer the opportunity to recommend changes which may, in the future, have a positive impact. For example, if the Floating Support Services currently commissioned were redirected to seek out and support all those who were most vulnerable, then the basis on which landlords could claim the need for additional Housing Benefit payments for support could be removed. The outcome would be better supported individuals, and reduced levels of Housing Benefit with the potential withdrawal from this market by some landlords. 

7.8 It must be stressed that at this stage the process and risks of how to take this forward have not been fully established.

7.9 The aforementioned illustrates that HMOs in many cases provide accommodation to those most vulnerable in society. If stricter measures were able to be put in place to prevent the creation of dwellings in multiple occupation clearly the council would need to have measures in place to ensure that replacement accommodation is available. Further work is required by the council to quantify the scale of this issue. 
8.0 HOUSES IN MULTIPLE OCCUPATION WITHIN THE CLAREMONT AND WEASTE AREA  

8.1 The proliferation of HMOs within Claremont and Weaste has been a source of local concern for some time. Housing and Planning have attended two meetings on the topic of HMOs with representatives of the local community.  One was on 11 July 2007 with ward councilors and the other was on 11 September 2007 with the Claremont and Weaste Community Committee. 
8.2 At the meeting with ward councillors the concerns of residents were discussed with officers from both the Housing and Planning teams. The main concerns raised by councillors were:   

· disruption to the stability of particular streets due to the transient nature of HMO tenants;

· impact on character of area;  

· standard of maintenance of HMO properties; and 

· potential for the area to spiral into decline if HMOs continue to proliferate.  

8.3 Council officers and representatives of Urban Vision’s Development Control team attended the Claremont and Weaste Community Committee meeting on 11 September 2007. At the meeting representatives of the local community expressed concern about the increase in the numbers of HMOs within the local area and impact on the area. They also expressed concern about how HMOs are managed. In particular, they pointed to the absence of any city council planning policy in respect of numbers/ratio of HMOs and specifically requested that consideration be given to the development of a planning policy on the operation of HMOs that would place defined limits on the number/concentration of HMOs within a particular area. 

8.4 The message from both meetings was that there is local public pressure to produce a planning policy document focusing on HMOs.  

8.5 It was explained at both meetings that, whilst it might be possible to prepare a planning policy document (for instance in the form of a Supplementary Planning Document [SPD]), unless planning permission were actually required, HMOs would not be required to conform to any such policy document and therefore the existence of a policy document would of itself not necessarily address the issue of concern. 
8.6 Further to the Community Committee meeting on 11 September 2007, the Community Committee by letter
 dated 1 October 2007 (see Appendix B) requested the following: 

1. consideration to be given to developing a HMO specific policy within the Unitary Development Plan (UDP); 
2. consideration to be given to carrying out an investigation on an ‘AGMA’-wide basis to determine whether other Greater Manchester authorities operate specific policies in respect of HMOs; 
3. any HMO policy to include a trigger point for a property to be designated as a HMO in line with legislative definitions; and  

4. any HMO policy to include details of a limitation on the number of HMOs within communities, particularly when those communities already contain communal properties such as children’s homes. 

8.7 The Secretary of State for Communities and Local Government, to whom that letter was copied, replied to Alan Westwood (Strategic Director of Customer and Support Services) by letter dated 26th October 2007 (at Appendix C). 
8.8 The council addressed the points raised in the letter from the Rt Hon Hazel Blears’ via an email (dated 1 November 2007) to the Claremont and Weaste Community Committee Clerk (Appendix D). 
8.9 The following section of this report addresses the above requests from the Claremont and Weaste Community Committee.  
1. Consideration should be given to the possibility of developing an HMO specific policy within the UDP. 
8.10 The city’s Unitary Development Plan does not contain any specific policy guidance on HMOs. Given that the current UDP is now adopted, it is not possible to amend the document through the addition of further policies.   
8.11 The issue of HMO proliferation and the problems to which this gives rise to within certain parts of the city will be explored as part of the Core Strategy and if appropriate, a policy on HMOs may be able to be embedded within it. This policy could, if required, then be supplemented by an SPD linked to the Core Strategy policy on HMOs. Whether an SPD is needed would depend on the level of detail in the Core Strategy policy. 

8.12 It should be noted that if it were deemed appropriate for the Core Strategy to contain a policy on HMOs, there will be some delay in this coming into force, given that the anticipated Adoption date for the document being 2011.  

8.13 To reiterate, any planning policy on HMOs could only ever be called into force where planning permission is required. At present, very few HMOs actually require planning permission due to the lack of any clear differentiation between a standard dwelling house and a HMO in the Use Classes Order. It is therefore possible that considerable staff time and resources could be devoted to the preparation of a policy document, such as an SPD, for such a document only to be used in a small minority of cases. Careful consideration would therefore need to be given to the value for money implications of embarking on this route. 
8.14 As an alternative approach, consideration has been given to the benefits of preparing an SPD which supplements the council’s Adopted UDP. Officers concluded that overall it would be difficult to argue that such a document was supplementary to policies in the Plan.   
8.15 UDP Policy H1 (criterion 1) states that there is a need to provide a balanced mix of dwellings within the local area, whilst Policy H5 makes reference to the sub-division of properties. As neither Policy H1 nor H5 make any specific reference to HMOs, there might be some criticism that there are insufficient “hooks” in the UDP to support an SPD.  Furthermore, recent case law indicates that the development of an SPD supplementary to a UDP containing no explicit reference to the topic of the SPD would not be in accordance with government advice and therefore would be open to challenge.  
8.16 At the Community Committee meeting held on 11 September the possibility of producing non-statutory planning guidance was discussed. It was commented by council officers that this could be approved within a shorter timescale than both the other options but would carry considerably less weight in the consideration of planning applications. 
8.17 Central Government has since released a consultation draft of a proposed revised Planning Policy Statement 12 (PPS12)
 which states that local authorities should not produce planning guidance other that SPD’s where the guidance is intended to be used in decision making or the co-ordination of development. 
8.18 As detailed in correspondence received from The Rt Hon Hazel Blears MP, Central Government recognises the difficulties that can arise with large concentrations of dwellings in multiple occupation and acknowledges that there may be a case for amending the Town and Country Planning (Use Classes) Order 1987 (as amended) in order to enable HMOs to be brought more effectively within planning control.  Central Government proposes to consult on the potential for an amendment to the Use Classes Order in relation to HMOs in 2008 (an exact date has yet to be announced). 
8.19 Central Government also propose to establish a Taskforce which will examine existing housing legislative powers and how best these can be utilised. The Taskforce will be led by Central Government and is likely to involve interested local authorities and universities. Once further details of the proposed Taskforce are released the council will need to take into consideration the merits of any potential involvement. 
8.20 Most recently in April 2008, Housing and Planning Minister Caroline Flint announced the undertaking of a new review aimed at improving the management and conditions of people living in Houses in Multiple Occupation. This appears to have primarily emerged through concerns voiced about the so called ‘studentification’ of university towns with over concentrations of HMOs and sets out to identify what the planning system can do to create more effective management of HMOs for all tenants. See Appendix E for the press release detailing this announcement from Central Government, whilst the terms of reference for this research exercise can be viewed in Appendix F.    
8.21 If the Government does indeed revisit the Use Classes Order and creates a separate Use Class for HMOs, then an SPD addressing the issue may well have more value, although a change to the Use Classes Order would not necessarily significantly increase the number of HMOs that require planning permission. Even if planning permission were required, there may be little ground on which to refuse it. In the past Inspectors have determined that many of these uses do not have any greater impact than a traditional dwelling house under Use Class C3. As such, simply categorising them in a different Use Class does not change that level of impact. If the council cannot demonstrate that these dwellings would cause greater negative impact than a C3 use then it would most likely be very difficult to refuse planning permission, even if the council had a policy restricting the number of such uses. 
8.22 Overall, at this moment in time, given the lack of direction / clarity in planning legislation and case law, it is council officers’ opinion that (if the Use Classes Order remains as it currently stands) an SPD would be of little value in addressing the concerns relating to the proliferation  of HMOs.  
8.23 In the meantime whilst awaiting further announcements from Central Government, housing officers will be undertaking a detailed analysis of HMOs within the next two months that will look at issues such as: 

· the location / distribution of HMOs and any associated ‘hotspots’;

· enforcement action taken within any areas with a high proportion of HMOs, with regard to provision of inappropriate housing under the HHSR;
· evidence of any criminal activity or police involvement associated with HMOs and the areas in which they are concentrated; 
· the number and nature of complaints received; 
· any implications for the Supporting People Strategy; 
· the potential for taking a more concerted approach to enforcement under the relevant Housing Acts; 
· the potential linkages between the proliferation of HMOs and the general housing shortage / lack of affordable housing; and
· if restrictions were to be put on the number of HMOs in one locale / limiting concentrations, would there be a danger that the council would not be able to accommodate all the vulnerable people that there need to?    
8.24 It is anticipated that this will provide officers with a further insight into the perceived problems associated with HMOs in the wards of Claremont and Weaste.  In doing so it is hoped that it can be determined whether the concerns surrounding the dwellings derive specifically from the nature of the use. It may be the case that the problem is not necessarily one of whether planning permission is required, but rather the troubles surrounding individual sites where other controls may be much more appropriate.   
8.25 A further report will be brought to a future meeting when this detailed analysis has been completed. Results will then be made known to the Claremont and Weaste Community Committee. 
2. Consideration should be given to carrying out an investigation on an ‘AGMA’-wide basis to determine whether other Greater Manchester authorities operate specific policies in respect of HMOs 

8.26 An investigation was undertaken in July 2007 by council officers to determine whether other Greater Manchester authorities operate specific policies in respect of HMOs.  

8.27 Responses received revealed the following Greater Manchester authorities have  policies that address HMOs:   
· Stockport Metropolitan Borough Council’s UDP contains a policy on HMOs (policy CDH1.4: Houses in Multiple Occupation) which seeks to limit the number of HMOs in any one location.  Correspondence with Stockport has revealed that HMOs are not considered to be a particular issue for the local authority;   
· Bury Metropolitan Borough Council’s UDP contains a policy on HMOs and they have recently adopted an SPD (May 2007) on the same issue. The SPD states that if there are more than six residents living together in multiple occupation, planning permission will normally be required. The SPD’s success has yet to be determined given the short period that it has been in operation;
· Wigan Council’s UDP contains a policy on HMOs (policy R1G: Conversion to Dwellings). The policy does not restrict the concentration of HMOs but it does seek to control them through protecting the character of the surrounding area and ensuring basic standards of amenity and parking. 
· Rochdale Metropolitan Borough Council’s UDP contains a policy on HMOs (H/12: Flats and Houses in Multiple Occupation). Similar to Wigan, the policy does not restrict the concentration of HMOs, but it does seek to protect the character of the surrounding area and ensuring sufficient amenity and parking for residents.   

8.28 The local authorities of Bolton, Oldham, Tameside, Trafford and Manchester do not have any local planning policies covering HMOs.   

8.29 Research into other local authorities' policies on HMOs revealed that Warrington Borough Council’s UDP contains a policy on HMOs and that Norwich City Council has a policy in its Plan and has adopted an SPD entitled ‘Conversion and Development of Houses into Multiple Occupation’.  In addition North East Lincolnshire Council’s Local Plan has a policy on HMOs and the local planning authority has adopted associated Supplementary Planning Guidance.      

8.30 Despite some local authorities having policies that address HMOs, only where planning permission is necessary would these policies be triggered. Discussions with Stockport, Warrington, Wigan and Bury suggest that at this moment in time, due to the difficulties posed by the Use Classes Order their respective policies on HMOs are called into play very infrequently.  
3. Any HMO policy should include a trigger point for a property to be designated as a HMO in line with legislative definitions.
8.31 As indicated above it is very difficult to be precise about the point at which a house becomes a HMO. It is not the role of planning policy documents to set out the circumstances when planning permission is required. They can only give a general indication of when it might be required, but whether it is or is not, is essentially a matter of law. As such, a planning policy could not definitively set a trigger point after which planning permission is required, as it is a matter of fact and degree, looking at each individual case on its merits, having regard to all material factors.   

4. The development of any policy should include details of a limitation on the number of HMOs within communities particularly when those communities already contain communal properties such as children’s homes. 

8.32 It is possible to investigate the potential to limit the number of adjacent properties in multiple occupation through the formulation of a policy in the Core Strategy. However, again, unless planning permission is required such a policy would not be triggered.  
9.0 CONCLUSIONS 

9.1 At this present time it is officer opinion that little would be achieved through producing a planning policy document (such as an SPD), in the context of the current Use Classes Order. The problem stems from the fact that the Use Classes Order does not currently distinguish HMOs from traditional dwelling houses. This lack of distinction means that a change from a house to a HMO can often take place without the need for planning permission. 
9.2 If the Government does revisit the Use Classes Order and creates a separate Use Class for HMOs, then an SPD addressing the issue may well have more value, although a change to the Use Classes Order would not necessarily significantly increase the number of HMOs that require planning permission. Even if planning permission were required, there may be little ground on which to refuse it. In the past Inspectors have determined that many of these uses do not have any greater impact than a traditional dwelling house under Use Class C3. As such, simply categorising them in a different Use Class does not change that level of impact. If the council cannot demonstrate that these dwellings would cause greater negative impact than a C3 use then it would most likely be very difficult to refuse planning permission, even if the council had a policy restricting the number of such uses.

9.3 Council officers are awaiting further announcements from Central Government before proceeding with this matter further. 
INTENDED RESPONSE TO CLAREMONT AND WEASTE COMMUNITY COMMITTEE 
An intended response to the Community Committee regarding the aforementioned issues raised is detailed in Appendix A.  
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Subject: Houses in Multiple Occupation in Claremont and Weaste. 

Dear Mr. Westwood,  

I refer to your letter dated 1 October 2007 on behalf of the Claremont and Weaste Community Committee requesting Salford City Council to consider a number of issues in relation to Houses in Multiple Occupation. 
I attach a copy of a report which was considered by both the council’s Lead Member for Planning and Lead Member for Housing on 18 March 2008. Their decision was to accept the recommendations in this report. 

You will note reference in the report to the Core Strategy. This is one of a suite of documents prepared as part of the city council’s Local Development Framework which over time will replace the UDP. The Core Strategy will provide the broad spatial planning vision, together with key Development Control policies that will shape the future of Salford up until 2027. 
The Core Strategy must be prepared in accordance with regulations set down by Central Government which requires public consultation to be undertaken during the course of its production and for this document to be subject to a public examination. The timescale for its production is therefore a lengthy one with an anticipated Adoption date of 2011.  

You will also note reference to Central Government’s intention to consider the merits of amending the Use Classes Order, together with establishing a Taskforce which will examine existing housing legislative powers and how best these can be utilised. Most recently, Housing and Planning Minister Caroline Flint has announced the launch of a review which will aim to identify what more the planning system can do to better manage HMOs. Council officers will ensure that the Community Committee is made aware of all future announcements by Central Government in relation to HMOs. 
In an email (dated 1 November 2007) to Mike McHugh (secretary to the Community Committee) the council stated that it would provide information on the range of powers under the Housing Act 2004 to raise standards in HMOs that the council’s Housing Department have implemented city wide. This information is contained in sections 3 and 4 of the attached report.
I trust the above sufficiently addresses the issues outlined in your previous correspondence. 

	Yours sincerely

Chris Findley
HEAD OF PLANNING AND DEVELOPMENT 
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Part 1  











� The following are ‘households’ for the purpose of the Housing Act: 2004





Members of the same family living together including:


Couples married to each other or living together as husband or wife (or in an equivalent relationship in the case of persons of the same sex). 


Relatives living together, including parents, grandparents, children (and step-children), grandchildren, brothers sisters, uncles, aunts, nephews, nieces or cousins. 


Half relatives will be treated as full relatives. A foster child living with his foster parent is treated as living in the same household as his foster parent. 





Any domestic staff are also included in the household if they are living rent-free in accommodation provided by the person for whom they are working. 





Therefore three friends sharing together are considered three households. If a couple are sharing with a third person that would consist of two households. If a family rents a property this is considered to be a single household. If that family had an au-pair to look after their children that person would be included in their household.              


� A letter dated 1 October 2007 from Alan Westwood (Strategic Director of Customer and Support Services) on behalf of the Claremont and Weaste Community Committee was sent to Councillor Connor (Lead Member for Housing),  Councillor Antrobus (Lead Member for Planning) and the then Strategic Director for Housing and Planning, Malcolm Sykes. The letter was also copied to The Rt Hon Hazel Blears MP, Secretary of State for Communities and Local Government. 


� DCLG (2007) Streamlining Local Development Frameworks Consultation. November 2007. 
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Source: CLG Website (http://www.communities.gov.uk/news/corporate/742257)

New review to help people living in Houses in Multiple Occupation


		Published

		9 April 2008





A new review aimed at improving the management and conditions of people living in Houses in Multiple Occupation (HMOs) has been launched by Housing and Planning Minister Caroline Flint today.


Concerns have been raised about the so called 'studentification' of university towns with over concentrations of HMOs. Despite the clear economic benefits of students their dramatic growth in recent years (now almost 2.5m) has seen housing problems increase in some towns.


Towns and cities including Nottingham, Southampton, Loughborough and Bristol have reported more empty properties during the summer meaning shops, businesses and pubs simply close down creating 'ghost towns'. 


An over concentration of houses of multiple occupation in one area can have a negative impact on the neighbourhood and local public services. Student turnover is typically high, 52 per cent in Leeds for example, which can affect the sense of community as increasingly student landlords opt to concentrate properties ever closer together in university towns.


Universities are already looking at ways to improve the situation. Many have invested heavily in new student halls, created community relations officers and Loughborough University now requires their students to sign a code of conduct.


Students typically want to rent shared housing. New government rules mean they should be properly licensed to guarantee minimum living conditions and management standards.


A new survey on private landlords published today finds the licensing system is working well - over three quarters of landlords that let Houses in Multiple Occupation have now applied for licences.


The new review launched today will identify what more the planning system can do to create more effective management of HMOs for all tenants. It will feed into the Private Rented Sector review announced in January which is already looking into standards of accommodation and the rights and responsibilities of landlords and tenants.


Caroline Flint said:


"It is not acceptable that in too many areas people living in HMOs and local communities alike are having their quality of life affected.  We must have balanced, sustainable communities where settled communities can live side by side with those in HMOs. 


"The new HMO licensing scheme and tenancy deposit schemes are already making a difference but I want to know what more we can do to provide the right housing in the right place, guarantee proper living conditions for all, and ensure our towns are places people want to live and work in over the long term."


The new survey also found a quarter of all landlords have been letting for less than five years. A third of these are individual landlords compared to company landlords where over a third have been in business for over 40 years. 


Results also showed that individual landlords tend to offer properties in a better condition than property companies. Two thirds of landlords had carried out maintenance in the last year with a quarter spending over £1000 but this has not always been on the worst properties.


In a market that requires deposits in over 75 per cent of properties there was some reassuring news for tenants - over two thirds of the landlords surveyed returned deposits in full. Over 50 per cent of tenancies ended because the tenant was moving and only 6% because the landlords wanted the tenant out.


There is strong evidence that the new Tenancy Deposit Protection Scheme is already helping tenants keep their deposits secure - almost a billion pounds have been effectively safeguarded in the first year. The survey showed that almost two thirds of landlords were aware of the new scheme and 50 per cent said they planned to use it though in some cases landlords and agents were still holding the deposit.


Notes to editors


1. The HMO review's terms of reference are available at www.communities.gov.uk/documents/housing/doc/termsofreference.doc


2. The 2006 Private Landlords Survey is available at www.communities.gov.uk/publications/housing/privatelandlordsurvey 


3. Houses in Multiple Occupation (HMOs) are a key source of housing for significant and often vulnerable groups of people in society. A wide range of residents choose to live in HMOs at some point this includes, migrant workers and young professionals. HMOs are often in poor condition and represent a much higher risk to the safety and welfare of the occupants. Poor management and the presence of unscrupulous landlords can also increase the likelihood of health and safety risks developing for tenants.


4. The government set up a national licensing system aimed at improving the controls on HMOs and ensuring adequate management standards in the properties without reducing the supply of accommodation. The Housing Act 2004 introduced licensing of HMOs. The provisions relating to the licensing of HMOs and the discretionary licensing of other private rented residential accommodation have been in force since 6 April 2006. Breach of a licence condition is an offence subject to a fine of up to £5,000. Letting or managing a property, without a licence, or permitting the property to be occupied by more persons than is specified by the licence is a criminal offence, subject to a maximum fine of £20,000.


5. All HMOs, regardless of whether they are licensable, are subject to management regulations. The regulations impose duties on the manager of the property to ensure that minimum safety requirements are met, the HMO and facilities within it are maintained and in reasonably good order and that fire precautionary equipment is properly maintained. A breach of the management regulations will result in a fine of £5,000.


6. Further information on the Tenancy Deposit Scheme can be found at: www.communities.gov.uk/housing/rentingandletting/privaterenting/tenancydepositprotection/overviewoftenancydeposit/ 
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SPECIFICATION OF REQUIREMENT 

EVIDENCE GATHERING EXERCISE - HOUSES IN MULTIPLE OCCUPATION AND POSSIBLE PLANNING RESPONSES

Introduction


1. This specification relates to a review of the problems caused by high concentrations of houses in multiple occupation which has been highlighted as a particular problem by some cities, especially those with high numbers of university students.  

2. Concentrations of Houses in Multiple Occupation (HMOs), particularly in student areas (known as ‘studentification’), can lead to problems such as:


· Anti-social behaviour, for example noise nuisance


· Litter


· Parking problems


· Reduced opportunities for low-cost home ownership


· Closure of under-used community facilities, such as schools and churches, or pressure on heavily-used community facilities.


3. Legislation is available to local authorities to tackle some of the problems set out above, for example under the Housing Act 2004 and under environmental health legislation. However, campaigners want to be able to limit concentrations of HMOs, particularly those occupied by students, by implementing restraint or threshold policies – e.g. stipulating that planning permission for change of use to an HMO will be refused once a certain concentration, defined as a percentage of the housing stock in that area, has been reached. They argue that, to be able to do this, a clearer (and stricter) definition of an HMO is required for planning purposes. 

Scope of the research

4. We are commissioning this exercise to: 

· identify good practice in areas that manage to cope relatively well with high concentrations of HMOs (particularly those occupied by students who tend to be transient, thus causing problems around community cohesion and survival of community facilities); 

· to test whether these ideas could have a wider application in those areas that are having more difficulty with such issues; and

· to determine whether (and if so what) planning policy is a suitable lever to tackle these problems.

5. Universities identified as following good practice have been identified by previous research (the Universities UK Guide to ‘Studentification’, the Department for Innovation, Universities and Skills, and Universities UK) as cities which manage their student population relatively well.  The researchers should speak to the universities and local planning authorities for these cities to identify good practice. They may also decide to speak to other stakeholders from these cities such as relevant residents’ organisations.

6. To obtain a more in-depth understanding of the issues faced in areas experiencing problems with high concentrations of HMOs (particularly student housing) the researchers should undertake “focus group” discussions with interested parties.  Officials in Planning System Improvement Division can provide the researchers with the contact details of key groups, such as the local authorities, universities and campaign groups in Southampton, Nottingham and Loughborough, including Alan Whitehead MP (Southampton Test) who has taken a keen interest in this topic and tabled a Private Members Bill on HMOs.

7. The Planning (Use Classes) Order (Northern Ireland) 2004 defines an HMO as a house occupied by more than two “qualifying persons” being persons who are not all members of the same family.  HMOs are outside of the Use Classes Order, meaning that planning permission is required for change of use to an HMO.  The researchers should explore how successful The Planning (Use Classes) Order (Northern Ireland) 2004 has been in helping local planning authorities manage high concentrations of HMOs, whether there have been any unintended consequences and/or how such consequences have been mitigated.

8. The fieldwork set out above, combined with a desk study of previous research into the topic – such as the Universities UK Guide to ‘Studentification’ published in January 2006 – should be used to produce a report setting out good practice examples of how high concentrations of HMOs, particularly those housing transient students, are managed and identify whether planning is a suitable tool for tackling such issues. If planning is deemed to be a suitable tool, the researchers should make proposals for how planning policy should be amended to better assist local planning authorities in tackling the problems caused by high concentrations of HMOs, in particular those occupied by transient students. 

Timetable 

9. The research should be carried out between January and March 08. Researchers should share a draft of the report with Planning System Improvement Division. The researchers will want to set out their own timetable, but suggested milestones are as follows:


· Week 1: Conduct a desk study of previous research, speaking to those involved in the research as necessary


· Week 2: Scope out questions for discussion with stakeholders in “good practice” cities and begin contacting relevant local authorities and universities

· Week 3:  Continue to discussions with “good practice” stakeholders

· Week 4: Conduct focus group discussions with stakeholders in those universities/cities experiencing problems with high concentrations of HMOs and conduct discussions with Northern Ireland


· Week 5: Prepare draft report


· Week 6: finalise report following discussions with PSI Division on draft


Management of the assignment


10. The assignment will be overseen by Andrew Lynch, Planning Central Casework Division. 


Deliverables 


11. The key deliverables are: an interim report, a draft report, a final report and presentation of the final findings by the researchers at the inaugural meeting of the HMO Working Group.  The final report shall set out examples of good practice in managing high concentrations of HMOs, particularly those occupied by transient populations such as students, and an assessment of how such practices can be applied in areas experiencing problems with high concentrations of HMOs. The final report should assess whether planning is a useful tool in tackling these issues and, if so, should recommend what planning and other levers should be used and the changes required to current planning policy. The final report should set out clearly the evidence to support the recommendations.  

12. Outputs must all be in plain English and of a suitable quality to share with Ministers and stakeholders. Electronic copies should be available in Microsoft Word.  The researchers should be prepared to present their findings to a variety of interested parties at a Working Group meeting to be arranged for early April 2008.  

Skills and experience required


13. The researcher assigned this project should demonstrate some knowledge of the planning system and the Town and Country Planning (Use Classes) Order 1987 (as amended). They should also have experience of, and be able to demonstrate an aptitude for, research techniques and writing reports.

Location of the assignment


14. The researcher will work from his/her own premises.  Meetings with officials from Planning System Improvement Division will take place in Eland House. This assignment is likely to involve some travel to visit stakeholders in university towns/cities.  The contract will be monitored formally through means of weekly written progress reports.

   Annex A


BACKGROUND


Policy framework


The Town and Country Planning (Use Classes) Order 1987


15. The Town and Country Planning (Use Classes) Order is intended to be a deregulatory mechanism which removes the need for planning permission between certain specified uses by grouping into classes of land use which have similar implications for local amenity. The Use Classes Order defines  dwelling houses under the C3 use class as houses used by a single person, any number of persons living together as a family, or by no more than six people living together as a single household. 


16. HMOs are unclassified by the Use Classes Order and are therefore “sui generis” (of its own class).  Therefore, as a general rule, planning permission will be needed before a dwelling house can undergo a material change of use to an HMO. However, it doesn’t necessarily follow that a use change not authorised by the order must constitute development and require planning permission. Planning permission will only be required if there is a material change of use, which will depend upon the circumstances of each particular case.


17. Campaigners argue that, at present, it is possible for a group of students to live together in what would be classified in planning terms as a dwelling house. They would like to see a clearer and stricter definition of HMO – possibly aligned with the Housing Act 2004 or that used in Northern Ireland. 

HMO licensing 

18. The Housing Act 2004 defines an HMO as an entire house, flat or converted building which is let to three or more tenants who form two or more households, who share facilities such as a kitchen, bathroom and toilet. The legislation is intended to address poor management standards and living conditions in HMOs, where problems such as inadequate amenities and overcrowding can pose a serious risk to the health and welfare of occupiers. 

19. The 2004 Act states that a household would comprise: 

· Families (including single persons and co-habiting couples), or


· Any other relationship that may be prescribed by regulations, such as domestic staff or fostering or carer arrangements.


20. Housing legislation therefore says that more than two persons living together who 

are not in the same family form two households. A group of students living together would therefore be classified as more than one household. However, the property will not require mandatory HMO licensing until there are five or more occupiers who are not all in the same family. 

21. It is important to note that housing and planning legislation serve different purposes. The provisions in the Housing Act are to ensure that HMOs are properly managed, including through schemes of licensing, and to enable local housing authorities to take action where that is necessary. Planning law is about land use and the purpose of the Use Classes Order is to group together land uses that have similar impacts on amenity so as to allow changes between different land uses where the impacts of such would be minimal.   Until now, Government has argued that it would be difficult to differentiate, in planning and amenity terms, between a family of six (with four teenagers), or six young professionals, or six students living in an equivalent property. 

Northern Ireland model


22. The Planning (Use Classes) Order (Northern Ireland) 2004 defines an HMO as a house occupied by more than two “qualifying persons” being persons who are not all members of the same family.  HMOs are outside of the Use Classes Order, meaning that planning permission is required for change of use to an HMO.


23. Nevertheless, it is still the case that a group of individuals – including students - living together might not be deemed a material change of use requiring planning consent. This would be a matter of judgment for local planners.

24. It appears that the Northern Ireland definition of an HMO could capture quite a wide range of dwellings where the impact on the local amenity would be no different to a family house – for example a couple who took in a lodger (subject to the caveat above that whether a material change of use had occurred would be a matter of judgement for the local planning authority). This has the potential to burden the planning system with unnecessary planning applications which may run contrary to the Government’s intention to speed up decision making and provide greater certainty for all.

25. We would therefore be interested in finding out how successful The Planning (Use Classes) Order (Northern Ireland) 2004 has been in helping local planning authorities manage high concentrations of HMOs, whether there have been any unintended consequences and/or how such consequences have been mitigated.

Permitted Development Rights


26. An option which might lessen burdens on planning authorities would be to amend the definition of what constitutes a HMO (perhaps in line with N Ireland’s), but allow a change to this use from that of a dwelling house to be considered permitted development unless a local planning authority chooses to implement an Article 4 Direction to revoke permitted development rights and require planning permission in all cases.  This could be used to control new HMOs within an area where there were problems without placing an extra burden on those local planning authorities for which it is not a significant issue.
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Appendix 3: 

Response from Council Officer to the Claremont and Weaste Community Committee Clerk following correspondence from the Rt Hon Hazel Blears MP, Secretary of State for Communities and Local Government which addresses issues raised the Claremont and Weaste Community Committee letter dated 1 October 2007. 


Mike, 


I refer to correspondence received on 26 October 2006 from The Rt Hon Hazel Blears MP (Secretary of State for Communities and Local Government). 


This letter sets out the broad planning position at the national level with regards to HMOs and also acknowledges that there are a range of non-planning powers that can be implemented to address the problems sometimes associated with HMOs. These powers were referred to at the Claremont and Weaste Community Committee meeting (11 September 2007) which council officers together with a representative from Urban Vision attended.  


If deemed appropriate I can request that my colleagues in the Housing Department set out in writing these various powers that the council holds. If this would be of use then I will anticipate to include this information in the comprehensive response to the Claremont and Weaste Community Committee letter (dated 1 October) that will follow in due course. 


I note Ms Blears MP reference to the intended consultation next year on proposals to amend the Use Class Order in relation to HMOs. The Use Class Order specifies various uses of land and buildings (not an exhaustive list however) and groups together various uses into distinct classes with broadly similar characteristics. Changes within each class do not constitute development and therefore do not need planning permission. 


Use Class C3 defines dwelling houses as being family houses, or houses occupied by up to six residents living together as a single household, including a household where care is provided for residents. However, case law indicates that even where a dwelling is occupied by more than 6 persons, a material change of use may not always occur. 


There is no separate use class for HMOs. As such conversion from a dwelling (in the traditional sense of the word) to a HMO can often take place without a change of use occurring and therefore without the need for planning permission.   


If an amendment to the Use Class Order were to take place then it may mean in planning terms HMOs could be more easily controlled. 


If a Central Government consultation is undertaken next year I will ensure that the Claremont and Weaste Community Committee are made aware and also make sure the views and concerns are relayed back to the government.


Once the details of the proposed Central Government Taskforce on HMOs are released the council will take into consideration the merits of any potential involvement.  


I would be grateful if the above could be relayed at the Claremont and Weaste Community committee meeting due to take place on 14 November 2007.  


Regards, 


Cheryl 


Cheryl Price

Planning Officer


Spatial Planning


Housing and Planning Directorate


Salford Civic Centre


Chorley Road, Swinton


M27 5BY


 


Tel: 0161 793 3675


Fax: 0161 793 3667


Email: cheryl.price@salford.gov.uk 
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