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	REPORT OF THE STRATEGIC DIRECTOR FOR SUSTAINABLE REGENERATION


	TO THE LEAD MEMBER FOR PLANNING ON  6 APRIL 2010


	TITLE:  COMMUNITY INFRASTRUCTURE LEVY 


	RECOMMENDATION: 
The Lead Member for Planning is recommended to:
1.  Note the contents of this report.


	EXECUTIVE SUMMARY: 

The Community Infrastructure Levy (CIL) is the Governments new approach to the way Local Planning Authorities can charge and collect developer contributions. It has been estimated that nationally a figure of £700m per year will be received through CIL by 2016. These contributions are to be used for the purpose of funding infrastructure. The government has now published the final draft regulations which will come into effect on 6th April 2010. CIL will be charged on most types of development and Local Authorities can choose the CIL rate that they wish to set, but must set this out in a new legal document called a charging schedule which is to be independently examined. The charging schedule will not form part of the core strategy but it is to be one of the documents that make up the Local Development Framework and be subject to independent examination by an inspector. Local Authorities will need to have an up-to-date core strategy in place before they can implement the CIL charge.  
The use of Section 106 will reduce in scale and will only be applicable for addressing onsite factors such as affordable housing. Local Authorities will have until April 2014 to implement CIL, after which Section 106 can no longer be used to pool development contributions for the delivery of off-site infrastructure. Communities and Local Government will shortly be publishing new guidance to support local authorities considering introducing CIL.


	BACKGROUND DOCUMENTS:   None
KEY DECISION: NO


	

	DETAILS


	1.0
	Background

	
	

	1.1
	The Community Infrastructure Levy (CIL) is a flexible new local levy which local authorities in England and Wales can choose to introduce to fund infrastructure in their areas. The government has now published the final draft regulations which will come into effect on 6th April 2010. CIL is viewed as a valuable top-up for local communities who wish to see additional facilities in their area such as roads and parks, with all but the very smallest developments contributing towards coping with the extra pressure put on services


	1.2
	The new system aims to give developers certainty over the contributions they have to make when they plan projects. It is also anticipated that CIL will bring improved transparency for communities who will know what infrastructure is needed and how it will be funded.



	1.3
	Under the plans, Section 106 agreements will only be permitted for the mitigation of site specific matters within the ‘site edged red’ of a planning application. There is to be a three year transitional period to 6 April 2014 after which Section 106 cannot be levied on developments where CIL could be charged. 


	1.4
	Communities and Local Government (CLG) are planning further clarification and guidance about the new regime. This will include a new policy on planning obligations to reflect the introduction of CIL and deliver the Government's commitment to streamline planning policy. This will be explained in an Annex to the new Development Management PPS on which the Government launched a consultation in December 2009. CLG will shortly publish new guidance to support local authorities considering introducing CIL. 

	
	

	2.0
	Principles of CIL

	
	

	2.1
	CIL is a regime which is designed to offer openness and transparency for planning gain, in doing this the Government has arguably developed a system which will have significant costs and prolonged timescales for introduction. Monies generated from CIL will be for investment into the cities infrastructure and could include broad investment themes similar to those sought under Section 106 such as green spaces and the public realm. The Local Planning Authority must apply CIL to funding infrastructure to support the development of its area and can also apply CIL to fund infrastructure outside its area, only if to do so would support the development of its area.


	2.2
	Monies received under CIL do not require a geographical relationship between the development and where the monies are spent. This means that CIL does not have to be spent within the vicinity of the development. Therefore CIL received from an area of the city which experiences higher levels of development could fund projects in other parts of the city, or even sub-regional projects outside the city. It is worth noting that this approach could reduce the level of locally based projects that are currently delivered through Section 106 contributions. 



	2.3
	There is scope for local authorities to borrow against CIL revenues. This would allow infrastructure provision to be unlocked earlier in development, for example by providing short term bridging finance for infrastructure which is then repaid by a development’s CIL receipts.

	
	

	3.0
	Charging Schedules 

	
	

	3.1
	If CIL is to be introduced, Salford Council will need to prepare a charging schedule and submit its proposals for examination.  Taking other funding sources into account, the Council will need to identify gaps in funding to estimate the amount which is to be raised from CIL, subject to an assessment of development viability. The charging schedule is subject to consultation, available for public inspection and following this is to be subject to examination by the Secretary of State



	3.2
	The charging schedule will not form part of the development plan but it is to be one of the documents that make up the Local Development Framework and be subject to independent examination by an inspector. Local Authorities will need to have an up-to-date core strategy in place before they can implement the CIL charge.  In setting rates the Local Planning Authority must aim to strike a balance between;

· The actual and expected estimated total costs of infrastructure

· The potential effects of CIL on the economic viability of development



	3.3
	The Government proposes that CIL will be levied on most development, including both residential and commercial development. Local Planning Authorities may set differential rates, nil rates, increased rates or reductions. Some types of development could be exempt, though in order to be considered for exemption certain criteria will need to be satisfied. Social housing and charities may fit these criteria, but developments such as schools, hospitals and care homes do not. 



	3.4
	CIL will be charged on the net additional increase in floor space resulting from development. The application of CIL will have a threshold where new development or an extension to existing development on relevant land is less than 100 square metres, therefore householder development by homeowners will not be liable. This means that unlike Section 106 which is solely paid by major development, CIL will be payable by a development of a much lower threshold including a wide range of medium and large scale development.

	
	

	4.0
	Payment

	
	

	4.1
	Unlike Section 106, CIL will usually be payable on commencement of development. There is however limited provision to extend this process to enable CIL to be paid over a longer period e.g. if CIL is over £40,000 payments by instalment can be made within a maximum of four instalments up to 240 days. Similar to Section 106, it is also possible to add an administration charge of up to 5% for the management of CIL. 

	
	

	5.0
	Planning Obligations

	
	

	5.1
	The Government considers that the scope of planning obligations has been extended beyond its original intention and as a result the use of Section 106 is to be scaled back. This will result in an inability to fund improvements outside of the ‘site edged red’ of a planning application. The transitional period for the scaling back of Section 106 will now end nationally on 6 April 2014. Guidance indicates that CIL should take precedence ahead of any planning obligations negotiated under Section 106. It remains unclear as to exactly how CIL and Section 106 will be ‘prioritised’ on sites which require both, particularly on developments where to do so would affect the viability of that development. This approach may therefore have an impact on the delivery of affordable housing under Section 106. 

	
	

	6.0 
	Implications 

	
	

	6.1

	CIL cannot be operational until there is an adopted Core Strategy and a charging schedule which has been subject to independent testing. Councils therefore have to work within the deadline of the three year transitional period to 6 April 2014 to ensure there is no time lag between Section 106 being scaled back and CIL becoming operational.  It is anticipated that the existing Planning Obligations Supplementary Planning Guidance would have to be amended to address the new requirements under CIL, thus ensuring that only site specific planning obligations are sought. 



	6.2
	There remains concern about the potential consequences if adjoining authorities have different attitudes to CIL. Development may go where the costs are lower. This could lead to a situation where authorities choosing to charge CIL would be at a competitive disadvantage if neighbouring authorities chose not to implement CIL or opted for a much lower charge.  Authorities will be able to set differential rates within their area either on a geographical basis or by reference to the intended use (for example different rates for residential and commercial), but this approach would have to be justified based upon the economic viability of development.  



	6.3
	Although feasible under CIL, sub-regional pooling of development contributions may raise some difficult issues at a local level if it is considered that funding is going to distant schemes that do not directly benefit local communities where the development is taking place. This issue will increase as CIL does not have to be spent in the same restrictive manner as Section 106.  Communities may therefore see CIL as a funding stream that can either be applied for or even be devolved within their area. Although CIL does not have to be spent in close proximity to the development that paid it, it is anticipated that local communities would request detailed reports regarding the receipt and expenditure of CIL for their areas. 



	6.4
	Due to the time lag between the completion of a Section 106 Agreement and the subsequent payment of the contributions there is a strong likelihood that the two systems of CIL and Section 106 (as it is currently operates) will continue to run together for a number of years. This will increase the complexity around the administration of both schemes.  The administrative work around the application of CIL will be resource intensive for the Council, as the threshold for payment of 

	
	CIL is lower, the number of individual payments will therefore increase, and with it the associated administrative works. In addition the monitoring of CIL will be rigorous, as CIL is payable on commencement of development and the regulations also offer a number of new powers such as the ability to apply surcharges e.g. up to £200 for late payments and stop notices for non-payment. 


	7.0
	The Future of CIL 

	
	

	7.1
	Any change in government following the election may result in the application of a different planning gain system. The conservatives have recently set out their vision for the planning system in England within a Green Paper; Open Source Planning. This represents a radical shift in how the planning system operates, with a proposed rebalancing of power to local communities.


	7.2
	The conservatives plan to abandon CIL in favour of a locally set tariff system. Affordable housing development, self-build schemes and Local Housing Trusts would not need to pay the tariff. This approach is intended to ensure that developer contributions are sensitive to market conditions.


	7.3
	Developers would be encouraged to enter into local agreements and make voluntary payments to recompense residents for the effects of their proposal. In this way they can influence/incentive local communities to support the development or at least minimise objection.



	8.0
	Conclusions 

	
	

	8.1
	As CIL is a non-negotiable payment charged on most types of development, it does have the potential to deliver a faster, more certain, transparent and fairer system than the present negotiated system of planning obligations which can cause delay. 


	8.2
	Although the adoption of CIL is optional for Local Authority, if it is not adopted, developer contributions could no longer be collected and pooled under Section 106 for the delivery of off-site infrastructure. Local Authorities are expected to complete a considerable amount of work upfront before CIL can be charged. To ensure Local Authorities can continue to seek developer contributions, CIL has to be fully operational prior to the scaling back of Section 106, which is set at 6th April 2014. 

	
	

	9.0
	Recommendations

	
	

	9.1
	We still await the publication of detailed guidance by Government to inform the application of the Regulations.  Once we have considered these, it is proposed to bring a further report outlining our proposed approach to CIL and S106 (as amended). This report will highlight the time table for the implementation of CIL and indicate the areas of work that can be undertaken before the adoption of the core strategy.  


	EQUALITY IMPACT ASSESSMENT AND IMPLICATIONS: Not applicable


	ASSESSMENT OF RISK: Medium
Failure to adopt CIL prior to April 2014 may result in a loss of CIL income for infrastructure. 


	SOURCE OF FUNDING: Section 106/CIL


	LEGAL ADVICE OBTAINED:


Contact Officer and Extension No: 

Date Consulted: 

Comments: No comments required.


	FINANCIAL ADVICE OBTAINED: 

Contact Officer and Extension No: 
Date Consulted: 

Comments: No comments required


	OTHER DIRECTORATES CONSULTED: No comments required.


	CONTACT OFFICER: 
Tony Melia
 - Section 106 Officer                     TEL. NO.
793 2063


	WARD (S) TO WHICH REPORT RELATE (S): 
All


	KEY COUNCIL POLICIES: Not applicable



Paul Walker
Strategic Director for Sustainable Regeneration













