	PART I


	ITEM NO.



REPORT OF THE STRATEGIC DIRECTOR OF HOUSING AND PLANNING

 AND 

HEAD OF LEGAL SERVICES


TO:        LEAD MEMBER FOR PLANNING ON 28 NOVEMBER 2007

TITLE:   FORMER OAKWOOD HIGH SCHOOL


RECOMMENDATIONS:


That Lead Member: -

1. Reaffirm the previous decision to approve the appropriation with a minor amendment as to the powers utilised, being in accordance with the Councils Statutory powers under Section 122 of the Local Government Act 1972.


EXECUTIVE SUMMARY:


The report amends a recommendation previously approved by Lead Member at his meeting on the 26th September 2007 in respect of the powers to be used in appropriating the site for planning purposes.


BACKGROUND DOCUMENTS:


Report to Lead Member Planning on the 26th September 2007 and 17th July 2007.



ASSESSMENT OF RISK:  
Medium.


Parties opposed to the sale may seek to challenge the proposals to dispose of the site. Compensation claims may be forthcoming, but it is considered that potential claimants will have difficulty in demonstrating what loss they have suffered as a result of the council’s actions.



	


THE SOURCE OF FUNDING IS:
The development of the site will result in the generation of a Capital Receipt to the Council.


The cost of the declaratory judgement application, planning application and any compensation payments would need to be met out of the Capital Receipt for the land.

	


LEGAL ADVICE OBTAINED: 
Norman Perry/Counsel

	


FINANCIAL ADVICE OBTAINED:
N/A
	


CONTACT OFFICER:
Peter Openshaw:  779-6126


Norman Perry:
 793 2325



WARD(S) TO WHICH REPORT RELATE(S)       Claremont



KEY COUNCIL POLICIES  

Regeneration/Investment in Education



DETAILS (Continued Overleaf)

TITLE:  FORMER OAKWOOD SCHOOL SITE
1.0 Purpose of the Report

This report revises wording contained within a recommendation to Lead Member on 26th September 2007 in association with the proposed disposal of the former Oakwood School site, where the wrong Act was stated in relation to the appropriation of the site for planning purposes. 

In addition, and following Barristers advice in relation to the declaratory judgement application in respect of the site, the making of an outline planning application for the site for residential development will be required.

2.0 Background
2.1 
The proposal to sell the former Oakwood School site has been the subject of considerable debate culminating in the approval by the Lead Member for Planning on 26th September to the appropriation of the site for Planning purposes in accordance with the Councils Statutory powers under Section 237 of the Town and Country Planning Act 1990.

2.2
Section 237 of the Town and Country Planning Act 1990 is not drafted in such a way as to authorise appropriation. Section 122 of The Local Government Act 1972 is drafted so that the Local Authority can appropriate land using that section. The function of Section 237 is to enable development to take place in breach of any covenants affecting the land. Future claims for breach of covenant would not (by virtue of Section 237) be actionable against the Developer, but would continue to be actionable against the Council.

3.0 Information
3.1 The appropriation will enable the site to be sold to the eventual purchaser free from potential claims from the beneficiaries of the covenant. Any parties wishing to make a claim would have to make such a case to the Council, rather than the eventual purchaser, and would need to prove any loss. Ultimately any unsettled claims could be referred to the Lands Tribunal for consideration.

An alternative approach to the use of the Council’s Statutory powers would be to refer the matter of the removal of the covenants to the Lands Tribunal, but the advice of Counsel appointed by the Council is that the use of Statutory powers is a better approach in this particular case.

3.2   
The threat of breaching the covenant has generated considerable local interest and local residents opposed to the proposal to sell the site for residential development have obtained legal advice that indicates that there is case law to prevent the occupation of homes on the site, after they have been built. 
Counsel’s advice is that there is uncertain case law and he recommends that the Council apply for a Declaratory Judgment to ensure that the action it is taking has foundation in Law.

Judgment for the Council would end any potential uncertainty on this matter.

3.3

Following Barristers advice regarding the declaratory judgement it has been recommended that the council should seek to secure planning consent for the site for residential purposes. This will remove any uncertainty within the declaratory judgement application in relation to the acceptability of the future residential use of the site and would ensure that the Court are not asked to consider a hypothetical situation in relation to the future use of the site.

4.0
Financial Implications
4.1   The financial implications as reported in the 26th September report are unaltered as a result of the recommendation in this report.

4.2
An outline planning application will cost approximately £2650, and will be met from the proceeds of the sale of the site.

5.0
Recommendations

It is recommended that Lead Member:

5.1 Approves the appropriation of the land shown edged red on Plan 1 for                Planning purposes in accordance with the Councils Statutory powers under Section 122 of the Local Government Act 1972.

6.0 Conclusion


The recommendations will enable the Council to proceed on the basis of previous approvals without the threat of challenge resulting from the use of the incorrect powers associated with the required appropriation of the site for planning purposes.

Bob Osborne

Deputy Director of Housing and Planning
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