
SALFORD CITY COUNCIL - RECORD OF DECISION
I, Councillor Mrs P. M. Lea, Lead Member for Environmental Services

in exercise of the powers conferred on me by Paragraph J (a) (iii) of the Scheme of 

Delegation of the Council do hereby approve the fees and charges relating to the provision of factual statements in connection with health and safety at work statutory responsibilities as detailed in the attached report. 

The reason is to introduce a charge for a previously free service in line with best practice.

Options considered and rejected were : N/A

Assessment of Risk : N/A

The source of funding is from the Directorate Revenue Budget

Legal advice obtained from Health and Safety Executive

Financial advice obtained from consultation with Directorate Finance Officer

The following documents have been used to assist the decision process.  

(If the documents disclose exempt or confidential information, they should not be listed, but the following wording shall be inserted :"(The relevant documents contain exempt or confidential information and are not available for public inspection)" : -

Contact Officer : 

Nigel Powell – Assistant Director (Public Protection)

Tel. No : (0161) 793 2048

PTO


*
This matter is also subject to consideration by the Lead Member for/Director of



………………………………………………… and, accordingly, has been referred to that 
Lead Member/Director for a decision




*
This decision is not subject to consideration by another Lead Member/Director
√






*
This document records a key decision, but the matter was not included in the Council's



Forward Plan and it has been dealt with under the emergency procedure




*
This decision is urgent and is not subject to call-in, in accordance with paragraph 5



of the Decision Making Procedure Rules.





· The appropriate Scrutiny Committee to call-in the decision is the Environmental Scrutiny

Committee.

Key

*
Tick boxes at end of these lines, as appropriate.

Signed P. M. Lea
Date 10.5.04


Lead Member

____________________________________________________________________________________

FOR COMMITTEE SERVICES USE ONLY.

*
This decision was published on 12th May, 2004.

*
This decision will come into force on 20th May, 2004, unless it is called-in in accordance with the Decision Making Process Rules.

Key

#
Insert date five working days after decision notice is to be published.

Lead Member Briefing April 2004: - Charging for Factual Statements from Solicitors 

Introduction

The investigation of dangerous occurrences and accidents at work forms an important part of Public Protection's work. The outcome of these enquiries usually involves the giving of advice to the employer. If a blatant breach of requirements is identified as the main reason for an accident happening, then formal action will be taken.

In the event that someone who has been injured as a result of a work accident their legal representative often requests a factual statement from us that details the investigation into the accident and the findings (see attached example). This however does not include disclosure of reports involved in legal proceedings.

Legal Background

Section 28 of the Health and Safety at Work etc Act 1974 (HSWA) deals with disclosure under section 28(7) of information which we have obtained by use of our statutory powers, either because employers or others are required to give us information (e.g. RIDDOR reports, safety cases, safety reports) or because officers have used their powers to obtain information. 

In general, section 28 prohibits the disclosure of information which we obtained by the use of statutory powers under section 14(4)(a) or 20. There are, however, three allowances for disclosure:

(a) with the explicit written consent of the person(s) who gave us the information; or

(b) for the purposes of HSE’s health and safety functions; or

(c) for the purposes of legal proceedings. 

The first two are general allowances, i.e. they would apply whether or not there were any prospective or actual legal proceedings. Where either of these allowances applies, information may be released at any time although there may be circumstances where we would still not make disclosure unless a court order had been obtained.

HSWA - factual statements and statements of truth
Section 28 (9) of HSWA allows an inspector to furnish to anyone who appears to be likely to be a party to civil proceedings arising from any accident, occurrence, situation or other matter, a statement of the relevant facts observed by the inspector in carrying out any investigation. This statement is commonly known as a “factual statement”. 

A factual statement is available to anyone who is likely to be a party to civil proceedings. We can give such a statement to the adviser or representative of a person likely to be a party, as well as to the person. The statement may be given at any stage. 

There is, however, no right to a factual statement. Whilst we would normally furnish a factual statement, we would not do so where our enforcement action in a case had not been completed because this might prejudice our enforcement action. For example, if we were prosecuting an employer in respect of an accident we would not make a factual statement available until the prosecution and/or any possible appeal was completed. 

Factual statements can be produced only where we have investigated an accident, occurrence, ill-health, complaint, situation or other matter. There is no requirement to investigate simply because a request for a statement has been received. However, in the case of a previously unnotified accident or incident, we may decide that an investigation may be appropriate. A factual statement may then be produced following the investigation.

A factual statement should contain only the facts observed by an officer. It can include:

· relevant factual sections of investigation reports; 

· relevant drawings or sketches; 

· relevant photographs; and/or 

· relevant results of tests or sampling

The factual statement should not include:

· any reference to past history; 

· inspectors’ comments; 

· relevant advice sent before or after an accident, etc; 

· evidence given to an inspector by persons interviewed; 

· names and addresses of known witnesses without their explicit written consent; or 

· witness statements

Information that is freely available

In some cases the information requested by a litigant or potential litigant would be available whether or not there were any proceedings. Information available under the Data Protection Act 1998 or the Environmental Information Regulations 1992, would be examples of where information must be provided (subject to any relevant exemptions), whether or not there were legal proceedings. Examples of this data are the F2508 or Incident Contact Centre injury/ill health report form and a computer printout of an investigation report and any relevant contacts. Although personal details of other data subject may be removed by striking through them.  

Information already in the public domain such as information held on public registers, presented in open court or other public documents should also be given to the litigant on request.

Charges for the Provision of Factual Statements

To date the furnishing of factual statements has been provided at no cost to the injured party despite solicitors recovering their costs from the businesses’ insurers following successful claims. 

There is no national guidance on charging for this work but locally a number of Greater Manchester Authorities charge a fee for this work, for example Tameside MBC now charge a minimum fee of £130 for up to 3 hours work. 

The HSE charges an hourly rate of £25 per hour or part thereof for preparing factual statements or when they receive the particulars of claim they estimate how long it will take them to collate and prepare the information and request payment based on the same hourly rate before they release that information.  For photos the HSE do not supply prints now but will provide colour photocopies at a rate of 10 pence per sheet (a sheet normally fits two photos on).

It is proposed that Salford charge a fee for any reports at an hourly rate of £64 to be consistent with the charges for contaminated land work.

A Lead Member decision is required to introduce this proposed charge for this previously free service. This decision should also consider similar requests for reports from other service areas so we can standardise our pricing policy.

John Snow

C:\DOCUME~1\CSECCE~1\LOCALS~1\Temp\ROD Solicitor Charging.doc

